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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW You! 


—ͤ[— f Ro esie -X 


COLUMEIA BROADCASTING : Before: 
S S'TEM : HOI. MORRIS 
D.strict* 


vs. 


BEER „АН SOCIETY OF 
CON USERS, Aires and 
PU... ISHERS 


New York, recerber 3, 1973. 


Sn ENGGRAPHER'S MINUTES 


PORTES 


jbb 
Columbia BroadcastingSystem 

vs. 69 Civ. 574) 
America: Society of Composers, 


Authors and Publishers, et al 


New York New York. 
ecenber 3, 1973 
10:00 A. 11. 


(Trial кезш еа.) 


THE COURT: I am ready tə go ahead, if vou are, 


MR. TOPKIS: Indeed, your Hoior. 
At this time ASCAP would lik« to call Mr. Hernan 


Finkelstein. 


HERMAN FINKELSTEIN, called as a witness 
on behalf of ASCAP, having been first duly sworn, 
was exanined and testified as follcws: 


DIRECT EXAMINATION 


BY MR. TOPKIS: 


Mr. Finkelstein, you are general counsel of 


Q For how long have you held trat position, sir, 


or to avoid discussing changes of title, can you tel? us 


for how long you have been ASCAP's ciief attorney? 


A Since 1943. 


CES? Ore (iR! LA NDT у 6 \ ! 


Finkelstein-cirec .: 3578 

Q And before that time, were ‘ou in any way 
involved with ASCAP's affairs? 

A Yes. I was associated, I wa; a member of tho 
of the firm of Schwartz & Froehlich, and before that, I 
was associated with Nathan Berkin, who wis ASCAP's first 
general counsel. 

Q Hr. Finkelstein, I understani that you, in 
non with practically everybody else in -he courtroom, 
an aluminus of the Yale Law School? 

A That's so. 

Q And you are also, I gather, по stranger to 
parts. According to my notes, you clerked for Judge 
Learned Hand and Judge Swan. 

A That's correct. 

Q Did you then join Mr. Berkin? 


A Yes. That was in 1928. 


Q Now, just to get through a few other biographical 


details quickly, I understand that vou have been chairman 
of the comr-ittee on international patent copyright and 
tr demark relations of the ha of the inteanational law 
section,ig that correct, sir? 

A That's correct. 


And you are a member and past president of 
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Finkelstein-cirec: 3579 


Well, I ат past president of their executive 


THE CCURT: What is that or ganization? 

TEZ WITNESS: Those are the French letters fe- 
the International Fed ration of Associates of Authors 
Composers. 

Q Have you held an office in tie Copyright 
Associate of the United States? 
A I have been president of it, yes. 


Q An organization called C. What is that 


A Yell, hau is an ozgani: 
to improve tne style of legal writing. 

Q Do you regard that as one of your greater 
accomplishments, Mr. Finkelstein? 

A Well, I think that is something to be accom- 
plished in the future. 

Q You have written extensively, Mr. Finkelstein, 
on the subject of copyright and othar legal subjects. 

A I suppose you would call it extensively. 

Q And i understand you are the author of the 
article on international copyright in the Brittanica 
Encyclopedia? 

A Yes. 
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13 jbb Finkelstein-direct 3580 : 


2 | Q Have you lectured at law schools on occasion? 
31 A Several, yes. | 
| Q And your subject has usually been copyright ага 
5 | releted subjects? 

! 


А For the most part. I have lectured in anti- 


trust cases. We taught that at Chicago ani on foreign 


| 
| 


2 


law in Soya Mentóchikoff und Nick Katzenbach‘s class in Chicas: 
і 


! 
| 
i 
| 
y | Apart from that, it has been mostly copyright | 
t 
1 and that was related to copyright. | 
| Q And I understand that you have been a member | 
of the United States delegation to numerous international | 
| 
copyright conventions, is that correct? 
A Yes. 
Q Including the universal convention in Geneva 


in '52, the Rome conventíon on neighboring rights in "627 


7 the Berne convention, Stockholm revision in'67; the 
* Berne convention and univeraal copyright convention, Paris 
% revision, 71 and most recently, the conference on com- 
munications satellites in Nairobi, this past year? 

A That's correct. 

Q You received the Ribhard Strauss medal for 
distinction in international copyright in1971, is that 


correct? 
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Finkelstein-cirac : 
Yes. 

Q How, Mr. Finkeistein, just i: the interest of 
background, we are all familiar with something called the 
amended final judgment in U.S. against ASCAP antered on 
March 14, 1950. 

Could you trace for us the history behind that 
document? 

A The Society had lost the Ald:sn-Rochelle case 
that involved -- 


Q Could you go back farthern tian that? The 


emended final judgment їз an amendment of a judgment entered: 


in 1941? 

A Ves. The Society's antitrust problems with the 
Government commenced in September 1°34, men a contract 
was about to expire with the broadcestinj industry and we 
would consider the pressure from the Depirtmaat of Justice ai 
something brought on bythe broadcasting industry. I saw 
that is the vay we look at it. 

And a complaint was filed on September 1934 
and that was tried before Judge Goddard in June of '35. 
fore the Government completed its case, it asked for an 
adjournment to stipulate the facts and ws were stipulating 
facts for several years whan, in December of 1940 or before | 
that, it first came to my attention in December of 1940, 
SOUTHERN DIE RECT TOPI 3EPCF TERS 
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there «is talk -- that was in December o: 1940, there was 


talk of working out some consent inthet old lawsuit. 


until one day in December I was asked t> draft a consent 
decree along certain lines and I said that was the first 


I had heard cf the thing and I didn't -- I said to my then 


| 

| 

| 

It was still pending. It didn't come to my attention | 
| 

| 


partner, who had brought it up to те, that this wasn't 
eome*hing that I had worked on and I thought that he might | 
draft it himself and the result was that afte- a discussion 
in our firm we decided not to go ahead w.th that decree. 
t 
Then an information was filed, criminal informa-| 
tion under the antitrust laws, filed aga:.nst ASCAP and | 
THAN | 
THE COURT: Subsequent to the proceeding you 
described so far? 
A Yes. That was returnable in Milwaukee. At that 
time, Thurman Nyland was head of the ant:.trust ¢ivision 
апа he had it returnable in Milwaukee, which we had nothing 
to do with. I — we didn't have an office. We had 
& representative out in Milwaukee, but we didn't have an 
office there. 
It was filed inMilwaukee because the Judge 
out there at that time was a Judge who when he was a United 


States Senator -~- 
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Pinkeletein-dire::t 
Well, Mr. Finkelstein, forg.ve se -- 
Right. 
Let's keep that out of thir record. 
Anyway -- 


There was a criminal inform:tion filed in 


A Yes. And there was -- that was worked out by 
agreement that would be -- there would le a nolo contendere 
approach and worked that out by fine anu then there would 
be a consent decree entered in New York because New York 
was the area in which the district in which the original 
suit had been filed. 

Now, of course to have a consent decree entered, 
you have to dismiso the original suit. Otherwise, the 
provision of the statute that provides taat a decree entered 
by consent shall not be res judicata by the third parties 
wouldn't apply. Testimony had been t:ken in that case, 
so that suit had to be dismissed and a new suit filed. That 
suit was filed in 1940 and on March 4, 1.941, a decree was 
entered by consent in this court, and that provided that in 
addition -- that theSociety should жак «vailable to all | 
broadcasters а per progrem form of license and tust the | 
Society should -- the Societ e menseis instead of granting | 


exclusive rights as chey iad therotofore, would grant the 
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Society non-exclusive rights, but the So:iety could 


„ 


impose certain conditions on licensing b: the members. 


А time cane lacer when the motion picture ‚ео 


х 


-- that worked until 1948, when there wa: another -- 


с. 
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Finkelstein 
Q Be ore we get that far апєг1 іл t’ma, H 
Finkelstein, vou menticned 3i having 32 a party to a 
lawsuit also. 
A Yes. 
When was BMI formed? 


BM: was formed under these cirscumstance3--when 


MR. HRUSKA: Your Honor, I object. I believe 
the question from counsel was when was BMI formed and 
Mr. Finkelstein has just indicated by his topic seatence 

' that he plans to go into the reasons why BMI з formed. 

TH COURT: Well, we have a long history. Do 

you want to just tell even when BMI was formed. 
A 1939. 

Tii; COURT: If Mr. Topkis wants to bring out 
other matters, he can, of course. 

Q And Mr. Finkelstein, BMI was cf course formed by 
the Broadcasta3rs? 


A Yes, it was. 


Q There came a time when all the four radio networks 


stopped using ASCAP music. 
Wh2n was that, sir? 
That was November lst, 1940. 


Were they at that time in contractual relations 


Finkelstein - direct 3585 


joe 2 


Q Were they at that time in contractual relitions 


with ASCAP? 


A Yes, they were. 

Q And when were those contracts to expire? 

A Weceiiber 31, 1940. 

Q What happenec? 

A The jroadcasting industry stopped using ASCAP 


masic on November Ist so that they could--presumably, sc 
tiat they could, would be prepared for the time when they 
would have no right to use the music or for whatever reason:. 
Anyway, they stopped using ASCAP music November 
lst. Then the contract expired. 
\ " There were no negotiations with the broadcesting 

industry for quite sometime after that-- 

Q Just sc that we may have the chronology straight, 
on March 4 it, next succesding, the final judgment was 


entered in U. S. against ASCAP? 


м A Yes. 
Q What happened then, if anything: 
• 
А Yes, by the vay, I mentioned the nex* in the period 


of 1941 and I left out ore provision--that the society was 
to make available to the netwc-ks a license that would 
cover all their affiliated stations for sinultaneous broad- 


cast of network programs. 
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Before 1941, the networx: didn t have a tens. 
from the Socie*y апа the affiliated stations had to nay 
license fees for the nstwork programs, 

In fact, that was one of the i :sues between 
ASCAP and the broadcast industry thet broight on this 
crisis in 194(-'41. 

ASCAP wanted the networks to commence taking 
a license for the networks programs because the stations 
had rebeled acainst paying ASCAP for musi: they didn't 
originate and the networks resisted makin, any paynent. 

So, part of the 1941 cecree hai a provision in 
it not compei.ing the networks to take a license that 
would cover ail its stations but compeiliig ASCAP to 
make it available annually. 

ow, you asked about Merck 4, 1941. The decree 

was entered and ASCAP thougit at that tims that that would 
open the way for negotiations with the broadcasting industry 
Nothing happened for some time and the first network that 
made any application or started any discussions responded 
to the Society's request for negotiations, was the mutual 
network and 1л about May of 1941, Mr. McCosker, who was 
then president of the mutual network, had some discussions 
with ASCAP that resulted in an agreement but none of the 


other networks came through and mutual wasn't--it turned 


joe Pinkelstafin - ciz:: 
out that Mutual didn't have mach beating оп what wes goli 
to happen with all the other network: conbinec deciding 
to take a licanse and we didr't work out а iicenge with tin 
other networks, or with the rest of zhe industry until 
October 29 of 1941, when we signed ап agz ese t effective 
November lst, 1941, with NBC and CBS. 

WBS at that time had two netwer 
and the Blue Network. 

That put the music back оз the aii. The stations 
came га! опд right after that. 

The NAB approved that contract, the National 
Association of Broadcasrers. 

a trade s8sociatioa? 
That's a trade association of the broaccasters. 
Q Do I understand that duriag ail of this time, 

from Noveiwer Ist, 1940, until Novenver lst, 1941, then, 


CBS and NBC were not using any ASCAP mus: с? 


А That is correct. We monitoreo them pretty closely; 
| 


becauss we * nave liked an infringement suit against 
them but we couldn't find a single use. 

Q Was that true of local stations as well as the 
networks? 


A That was true of local statio:s, too. 


Q Sc, as of November Ist, 1941, you got contracts 


1 UTE лар 246 


jhe Finkelstein - dir2ct 3588 
with CBS and ПВС and you said that previously the networks 
had paid you nothing for programs chat they originated. 

A That's correct. 

Q Did these few contracts provid? for network 
paymenc? 

A Weil, the new contracts were with the networks 
and they did provide for the networks paying for programs 


that they had origineted. 


We were offering per program licenses under tne 


"AY decree at that time but the networks all said that they 
would not apply for the program licenses, that they were 
committed to а blanket license. 

There were about 600 stations, as I recall it, 
ad. vidual stations, et that time, and a hundred of those 
stations, approximately а hundred, too a per program 
license and the remaining 500 a blanket license. 

Q Do you recall the rates that were provided in the 
network licen3aes at that time? 

A Yes, I do. We asked for---this was before the 
music went off the air. We had asked for a revision of 
our rates this way--the rates had been five per cent for all | 
stations and of course there was no charge to the networks. 
We offered-- 


THE COURT: Five per cent of what? 


Finke;stein ~- сісес. 3559 
A Five per cent of their iaccme F om a ber 1321 
-ess cettain deductioas--deductions fcr ce “tain expenses, 
advertising tables, discount: and certain hing3 that ме с 
provided for in the contract 
THE COURT: Right. 
A We proposed a new agreement in .940 that would 
.Over the rate to 3 per cent for the emall:r stations, four 
per cent for the intermediate stations, five pec cent for 
me large stations and seven and a half pe cent for the 
networks which hadn't paid anything up to hat point. 
At the conference. at our «onfa ence with the 
zespectives of the industry and the networ«s, Mr. Kaluber, | 
| 
mo was then executive vice president of C3S, when he heard | 
che proposal, it was read at this meeting, he asked Joe | 


team, who was his young assistant or he directed him to get 


irom CBS or env broadcasters after that, uatil BMI we learned 


had been formed before thas but that was the thing that 


| 
| 
his hat and he stelked out of the room and we didn't hear | 
| 
| 
| 


ic :ivate? PMI, 


That wes the response and the music-- 


чече Finkelstein - direct 1590 

What rate w.s3 adopted in these new contracc3 

intc effect ia 1971? 

MR. HRUSKA: Your Honor, I do «bject. I. clean 
see the relevence of going through the га e nevotiations 

e€tween ASCAP and networks and broadcaste s in 1921 
were relevant, I would imagine that the contracts thense} 
would be the kest evidence of it. 

relevance. 

I would object on that jround 

THE COURT: Do you want to coment cn that 

MR. TOPKIS: The contracts are available and we 
propose to offer them. I just wanted Mr. Finkelstein to 
fit them into the chronological patterr. 

THE COURT: I think the view tiat I should have 
adequate backyround applies to both sides so I will ear 
Mc. Finkelstein provided we don't bou down in it. 

MR. URUSKA: May I oppose a co-rollary objection 
to your Honor. 

Finkelstein nas been cescribing from time to 
time in his testimony, although not perhaps literally called 
for by questicns, reactions, statements, ^y people on the 


other side of the bargaining table. 


I think those statements are hearsay and I would 


юл SL 


gawe Finkelstein - dige: 

THE COURT: I certainly don't кзса)1 Mr. 
"inkelstein's statement as binding on Mr. (lauber or Mr. 
Palley or anybody. I don't think he does aither. 

MR. TOPKIS: І can assure your Нопог that Mr. 
Finkelstein entered upcn his service with ASCAP, he wis 
a trial attorney and krows the hearsay rule as well гз at 
least anybody on this side of che tab.e. 

THE COURT: All right. We are trying to find out 
what the rates were in the new contract; isn't that rignt? 

MR. TOPKIS: Yes. 

THE WITNESS: The rates we-e, гз I recall it, 
two and a half per cent for the netwo:ks end two and e quart 


per cent for the stations. 


Q Mr. Finkelstein, at that time cid vou enter into | 


any license agreenents with the netwo-ks relating to tele- 
vision or about that time? 

A Yes. The agreements that were worked out provided 
that there would be no charge for television unless and 
until ASCAP gave notice that it was qoing to make a charge. 

The contract provision would speak for itsel*. 
It was understood that until television developed commer- 
cially ASCAP would not--substantially would not make a 
charge for television. 

Q But there would be a license? 

A There was a license, Yes. 
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Pinkalstein dire.t 
Given, granted to all ргогӣсаз ers? 
Yes. It was written into the contract. 

Q Mr. Finkelstein, in Unitec Ѕёа:ез against ASCAP, 
the action in this court, there was zn amended final 
judgment ente-ed on March 14, 1950. 

Can you brisfiy trace for us tie background of 
that: 

А Yes. There had been а ques cio about--raised 
in a lawsuit ere--Alden Rochelle against ASCAP. The 


question arose as to whett the Society could charge tne 


motion picture theatres for music in the they exhibited: 


ox whther there was a combination in restraint of trade tc-- 
between ASCAP and the motion picture producers to refrain 
from licensing performing rights at the time that syndica- 
tion rights were licensed to motion рісёсге producers. 

That issue was decided by Judge Likel against 
the Society aad we then had discussions with the Department 
of Justice about changing the existing ccnsent decree. That 
decree was changed at that time in these respects, first as 
to motion pictures, performing rights licenses were to be 
made available to the motion picture procucer at the time 
syndication rights were granted, be made available either 
by ASCAP or the member. 


Secondly, if there were any disputes between the 


jawe Pinkeletein ~ dire:: 3593 
society апа апу user as to the reasonablers33s cf rates, 
the user could get a license by making an spp'ication to 
the Federal court. 

THE COURT: Any user? 

THE WITNESS:  *"v ser, that's right, could get 
a license merely by making an applica‘:ion :o the Society 
in writing.  Taat application would jive tim the license 
for full period during which either he or che society 
apply to the Federal ccurt for the ӣз:егпілаёісп of г rea- 
sonable rate. 

A (Continuing) We went along with that because 

we believed that the public was entitled to be protected 


against a squabble between ASCAP and users as happened in 194), 


| 


'41 where the public was deprived of access to all this | 


music. 

So we submitted to that kind of regulatior. There 
were some other provisions. The Society cave up its right 
to impose conditions on licensing by the nembers except that 
the member wasn't to license anyone except a user as defined 
in the decree itself. That is, the mamber couldn't--an 
ASCAP member, for example, couldn't give EMI the right to 
license its works but he could give the right to a user. 

Q And I understand it was at that time that the 


(»rovision was inserted into the decree barring the Society 
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gawe Finkelstein ~ direct 3594 
from licensing individual works except with the consent 
or at the request of both the user and the memher ir 
interest or members? 

A Yes, in other words, any user who felt that he 
could get along on the basis of licensing specific works 
and didn't need this whole repertoire was i.o have the right 
to deal directly with the members without 1 Һе Soci: ty's 
interference. 

The only way to be sure there was no interference 


by the Society was to enjoin the Society f om issuing 


licenses where you had that situation, whe:e tne user felt 


that he could cet along by licensing--by a ranging his 
licensing directly with the members. 

It was Mr. Tim Berks thotght a‘: that time that 
if a user-- 

Q Mr. Finkelstein, I think we bet:er-- 
A I cen see the objection to that I'm sorry. 

Lot me go on, Mr. Finkeistein. 

Do I understanc that it was subsequent to the 
entry of the amended final judgment on March 14, 1950 that th 
first contracts were signed between ASCAP «па the broad- 
casters relatinj to television? 

A Yes. I don't think I mentioned that the 1950 


decree provided--extended the provisions to television. 


таме *"inkelstein ~ rect 535 


Q I see. 
A What was your question, plasei 
Q My question is: Was it su5seqvent to the entiy 


of that decree for the first time ASCAP erterec into tee 


bergaining contractual relations with the broadcasters? 


A No, I don't think so. I think we started that 
in 1949. 

Q Your first contracts? 

A Well, we started our negotiaticns in '49 T 


contracts may have not have been assigneu untii late: 


Q Чо matcer. 
A I con't remember whether it wa: 49 or '50 
I con't think that the decree tself had anything 


to do with--I just don't remember. 
Q All right. 
Mr. Finkelstein, ASCAP, cf cou:se, iicenses this 


record reveals to everybody who comes along, including 


broadcasters, local and network, radio and television, back- 


ground music, general licensees including hotels, restaurants, 


bars and taverns, symphonies, circuses, ijtermission music 
at theetres, dance halls, skating rin«s, :tores, shopping 
centers, et cetera. 

My question -o you is, as to all of those 


licenses, are they blanket in access in that they offer the 
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cave Finkelstein - 
entire ASCAP repertoire to the user? 

A Yes, thay are. 

Q So far as mode of payment is co icerned, are they 
blanket in terms of being unrealted tc use? 

There is a concerted schedule ciat offers an 
ilternative of either paying on all concercs or paying only 
jn those concerts that have ASCAP music in them. А 
)resenter of concerts night not want to bot! with whether 


a particular concert hes ASCAP music 


lower rate but pay on ail the 


- 


nay say, t “ty want t 
ASCAP music. 
It sougl of correspond: c program-- 
ТИБ COURT: f oesn' der d са the actual 
amount of music used even those cases? 
loesn't, your Honor 
you дес some kind 


fixec pursuant 


That's correct. 
Going back or a second, Mr. Finkelstein, as t 


the terms of the amendod final judgment. 


S CON 


+ 
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Doe3 а meinber of ASCAP have the right as the 
society user to bar the use of his music tv any particular 
licensee or is he obligated to make it available to all 
Licensees? 

A No, he does not have the right to ber the use 

3f his music by any particular licensee or any particular 
»rogram or any particular artist. 

THE COURT: їп other words, he doesn't have 
right to bar the use of Lis music ac all? 

THE WITNESS: S ie does, ycvr Honor. ue 
right to put ол a restricted list in -:adic--I think it is 
not more than 750, television, not more than 500 composi- | 
tions or the other way around, whichever it is, for the purpose 
of safeguarding those interests that ле reserves to himself. | 

He authorizes ASCAP to license only non-dramatic 


performances, but if he »~-ites for tha the atre--he may have 


the motion picture rights, he may not want. the music in 


written a play that was shown on Broadway, he may have just SE 


that play to be broadcast at a given time or ít vill impair 
the value of the movie contract. He сап place those * oinpo-- 
sitions on the restricted list. 
How, you would say, how do you manage to have 
it limited to 500 or 750? 
When it gets close to that numler we call in the 
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d Q Mr. Pinkelstein, are there performing rights 


licensing enterprises, to uae the n..t neutral terminol:,, 


that I can think of, іл one way or another resembling 


әх 


ASCAP's right around the world? 


wt 


А Yes, in every developed country ої the Western 
7i world, eveyy country that has ínternstioral copyright 


23 relations under either the universal copyright convention 


or the Berne convention, yes. 


PE: Q You speak of the Western world. Ів there a per- 
Mi | forming rights licensing operation in the. “c сс Union 
2 { EY The Soviet Union has a uaion of Soviet composers: 


and they tell me that they are paid on tle basis of their 


performances over there, but the Soviet Union has just Mii 


into the universal copyright convention ind they haven't . 


| 
set up their machinery yet fordealing with either performing, 


Pre 


LI 
— 


rights or any other copyright rights internationally. 


з) Q Throughout the copyright recognising world, the | 
ў ! 

19 | world in which performing rights are licensed, is there a | 
“ i 
f 

2) particular form of license which predomiratesr? | 


5i 


А Oh, yes. They are all blanket iicenses throughout 


tae world. 


Q Blanket in terms of access? | 
| 


“ә 
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> 


They are all blanket in term: of access and they 


M 


are blanket in terms of payment. Taney my be different 
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from ours, but -- for example, concerts лге p.id for on 
the basis of box office instead сї formuin that we use at 
the request of the sumpLony orchestras, which is the 
&mount paid to the members of the orchestra and the 
conductor. 
vapan has a combination of payment on а use 
basis and blanket basis, but it doesn't seem to work and they 
are trying to revioc that. 
They аге cussing it right nov. 
Canada has a per composition basis of licensing | 
for concerts and that kind of thing. Nobody ever takes it. 
Q in countries where there is commercial .;coad- 
casting, Mr. Finkelstein, is there any generalization that 
can be made as to how license fees ure set? 
A Well, X already mentioned the special problem 


in commercial broadcasting. Most of the countries don't 


— — — + ee — 


have it. 

I don't think that you will find a distinction 
between comm: cial broadcasting and -- for -xenple, in 
malaud BBC, the British sacoaecusting Ccovocation, they 


mun: culcaileted on the basis of a percentage of 
the licensed fees paid by users. In each home if you 
have а receiving set you pay the Government a license fee 
that is used -- that goes into BBC, it supports it. 
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They c^ thera not to profit under their law, they recognize 


an obligation to pay. They pay on а blanket basis. I 
don“ think you will find a distinction between commercial 
253 A&oa-ecommarcial broadcasting. 


Q All right. 


Mr. Finkelstein, according tə your understanding: 


are there any circumstances vhich explaii this universal 
employment of a blanket license? 

MR. HRUSKA: Т object, your "Honor. I think 
we are really; ranging very, very far afield here. The 
lawsuit does not depend on or is it relevant to determine 


what is done in other foreign countrias, why it is done 


| 


| 


in other foreign countries. We all know the antitrust laws 


are different in foreign countrivs from the antitrust laws 
that we have here, to the extent foreign countries have any 
antitrust laws at all. 

I did not get up for the last several answers, 
questions and answers. It se2as to me this із the time to 
put an end to this area of inquiry . 

THE COURT: І am inclined to think that the 
question done elsewhere may be relevant. 

I am sure Mr. Finkelstein's opinion would be 
ав competsnt as anybody's in the world on the subjact, his 


opinion as to why this is so -- is relevant. Can you 
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tall me what you think the relevance of it is, Mr. Topkis: 

MR. TOPKIS: I think that there mnst be some 
explanation of why throughout the history of copyricht 
licensing and public performances and music everybody h. 
thought that the blanket license was desirable aad горо 
has -- 

TIE COURT: Everyone once thotght che world wss 
flat, too. 

MR. TOPKIS: Yes, but that wis a mistake which 
it was capabla of demonstrating by sailirg or if you wan: 
to take the ptolemaic view, һу astronomical observations 
was false. 

We have no imperial evidence by which to 
determine whether per use is good or bad. All we have is 
guesswork. I would suggest that tha fact of universal | 
experience with the blanket license and its ex-*rience, not | 
gussswork --nobody after all had satled to the edge of the | 
world and fallen off, but the fact of universal use of blankht 
license is, I think, a very important or the fact we have 
and perhaps ма have also a consensus as to ày it is desir- 
able. 

If Mr. Finkelstein із qualified s I believe 
he is to explain that consensus, I think it might have some 


use to your Honor. 


— 
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THE COUR’: Without cutting you off, Mr. Hruska, 
I think I will hear Mr. Finkelstein's v:.ew, Number 1, 
recognizing it is opinion; Number 2, with skepticism; 
Number 3, realising there are intangibles involved in this 
case, including questions of economic motivation raised 
properly by CBS and I gather going to be: discussed also by 
counsel for ASCAP. 

I don't think it will hurt enybody if T hear 
what he has to say. 

MR. HRUSKA: I would like to make a very quick 
statement, your Honor. Mr. Topkis ind: cated that we 
merrily want to find out why it is that everybody is happy 
with the systems that exist in other countries. i think 
it is perfectly obvious there is no foundation, there canno 
be any foundation in the examination of Mr. Finkelstein to 
demonstrate that everybody is in fact huppy. There may 
be a situation where users might want to change systems in 
foreign countries, but cannot -- 


THE COURT: I agree. 


There is no greater inference that can be drawn | 


from the fact that such contracts do exist as a general 
practice in those countries. Anybody is free to argue 
from that what the inference is. 


Mr. Finkeistein has been asked for his opinion 
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as to why he believes the blanket 11сеп=з is in such 
universal use. 

A I think you start with why бэ you have per огт 
ing rights societies and why do -- what function do th-y 
serve and how do they serve it? 

With music you have something that can be per- 
formed -- we are talking about performance of music. Yen 
don't reed tae sheet music for the perfcrmance, you don't 
need a record and there is a great demari for a large numb 
of performances of works by different people. There is n 
way ~- no way has been found to make these works available 
to a user and to solve this -- this was a new problem -- 
to solve that problem of how you make th3 works available 
until somebody hit on the idea of an organization in which 
practically all works would be made available. 

In other countries a single organization having | 
all works in the repertoire and all the user has to do is 
go to that one source and he gets a right to use everything 
he is going to need. He doesn't have to have difficult 
negotiations back and forth, he doesn't have to worry * 
whether if hs needs something -t a given time he may not 
have acquired the right to uze it and he has to go to sone 
individual to get it. 

For example, in the danoe hall somebody is 
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dancing and there are a couple that have been married 

25 years and they are celebrating their 25th anniveraé ' 
and they want the song that was played the evering whe 
they first mat. They go up to the orcasst:a leider а 
they say, play se and sc, if you know it. He can't t ur 
through а bock of a million composers to sec whiethar h^ 
has a license for that number. 

A performing rights society makes it poss!';« 
by having all the music in the reps +оігэ to have the 
comfort of knowing that you can give the public anything 
Wants. 

The only way that you do it is to have а blank. 
form of licease. 

Then for the basis of payment -- as I said, the | 
basis of payment is a blanket basis, universally, but there | 
is the probiem of how do you distribute this money? And 
so all over the world there is the problem of identifica- 
tion of vse. 


We once questioned the reports that we were 


getting from foreign societies as to the use of American 
music abroad, and we sent an accountant over to go to 
a number of places and obyarve the use cf music and then, | 


cr eavupie, in France they соз ~- tre next day they get 4 
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this is Austria, a lot of othor courtrie:, thay got tho 

next day a sworn report signed by the or:hestra leader 
telling what performances he hed that ev:ning and our peor e 
would go to the office of the local society. After heaz a3 
a program in which most of the nunbers wore Anerican, | 
we would find a report showing almost no hing ia the ASCAP 
repertoire being reported. 

This is where they axe not paying on use. They 
don't gain anything by not reporting the use under a blanket 
license, but they know that the orchestr: leader knows that ^: 
friends, composer or publishers, whateve::, will be paid 


on the basis of what he puts down on his sheet and if you 


have -- if he had a per use license, for example, and it 


is impossible to check on all these usas. there would be -- 


you would have this problem of the corro:tness of tha 
reporting of the uses. It isn't anythin; hypothetical with 


We went throtgh it with a program licens). 
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THE COURT: Well, I think we shouldn't get 


into the figures of other types of licensas unless Mr. 


ts е. a? 
— — ar € —9 — 


Topkis asks you to or until Mr. Hruska cross-examines you. 
if he does, on the subject. 

I understand your reasons for explaining why 
the blanket license is so widely usec. 

Q Now, Mr. Finkelstein, when th» networks and 
ASCAP first signed television licenses that involved — 
of monsy in 1949, when those negotiations got under way, 
how did the sibject of blanket licensing ‘ome up? 

A Wo had a negotiating committes and the broad- 
casters had one. The chairman of our committee was Oscar 
Hammerstein and he was chairman very larg:ly, apart from 
his own unusual abilities, he was the leading, what we call 
pxcduction writers, the writers who write for the stage -- | 

Q The question is how did the subject of blanket | 


* 
i 
| 
| 
| 
i1 
| 
| 
at 
| 
© 
* 


Licensing come up? 
[| 
A It was in a discussion with tie negotiating oo- 


mittea, between the broadcasters, hende i up by Bob Beyers, 
for NBC and us. | 

Hammerstein said that for telavision, if they | 
showed anything of his that came from one of his plays, if 
they used costume or scenery, he wanted t5 license that 


on his ovn. He didn't think that ought to be part of a 
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blanket license and the broadcasters said -- 


"^. -- 
. 


MR. HRUSKA: Your Honor, ï would like to in: 
rupt this. I believe that Mr. Finkelstein should not be 
giving testimony about what various people said to hi^ 
in 1949. 

THE COURT: I don't think he said he ven 3 
it to him. I don't understand the relevanceof this. 

HR.TOPKIS: My question is very simply, who 
wanted the blanket. licenses, the broadcasters or ASCAP. 

THE COURT: You didn't quite put it that way. 

MR. TOPKIS: I was trying not to lead as mich 
as I could avoid it. 

MR. HRUSKA: Well, your Honor, I would caution 
on this question, I don't think Mr. Finkelstein should be 
testifying about what broadcasters said. I believe that 
would be hearsay evidence. 

MR. TOPKIS: I will qualify that, your Honor, 
if Mr. Hruska will indulge m» for a moment. 

Q Mr. Finkgistein, the discussion that you are 
reporting, was CBS represented? 

A Yes. 

Q It was a meeting betwesn representatives of 


the three networks and ASCAP? 


A Yes. Now, wait a minute. I think Mr. Rx aur 
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with whom I was speaking at that time for CBS, toid 
me to -~ that Bob Meyers wes authorized о speak for tho 
before anything was concluded, he would vant to take it np 
with me after that. 

MR. HRUSKA: So that is what I mean,your Horor. 
It ık a stctement like that is a haarsi.y statement and 
in terms of what Mr. -- 

THE COURT: Who was the person you just quoted? 
Who did you say said that -- 

THE WITNESS: Julius Brauner. He was secratz: 
of CBS or something at that time. 

THE COURT: That statement would not be 
hearsay vis-a-vis CBS, the statement mado by one of his offi- 
cers to Mr. Finkelstein and reported dirbhctly by him. 


Bowever, I don't want to, on either approach 


ү 
| 
A. 
1 
ey 
- у 
1 
y 
sa 


to the thing, be highly technical. It rust be possible 


— 


for us to learn and I don't know whether you dispute the 
expressed major desire for such a licenso. This is all 
assuming, of course, that even that factor is relevant. 


MR. HRUSKA: I was just com.ng to that, your 


^ ne GRR A ETIN RA са EC Eu 


Honor. I don't know what the facts aʻe in 1949, but I 
do believe that, as I indicated before, :he discussions, I 
think, held in 1949 regarding these negc:iations, have n^ 
relevance to the case today. 

ЖАГ АМ OIS (ЕЛҮ COUR" RECOR PERE 


UNITED STATES COURT = OUSE 
FOLEY SQUARE, N. “., d. . 1000? Tias Oe: ОНТ АМҮ 7-455 


jbb-4 Finkelstein-direct 3619 


TEE COURT: Well, I doubt that they do, but I 
also feel that we are spending so much tira ercuing about 
whether they do and that it is corceivshi:: when the whole 
picture із laid out, that someone пау wis!: to arga to 
that effect. 

But, can wc get across this point now? 

Q Yes. Please, Mr. Finkelstein, ani this was, 
after all, before the amended final judgment of 1950, which 
bars ASCAP ^rom blanket licensing excs ot on, explicit rec ed 
, of a usec. { 

Now, the question is, in thes; negotiations “меј 
took place before 1950, did ASCAP or the broadcasters want ! 
a blenket license for network? 

A The broadcasters insisted on it. 

Q Mr. Finkelstein, throughout your tenure with 
ASCAP, I gather, ASCAP has been in the coatractual — 


with Columbia Broadcasting System relatiigat first to its 


| 
| 


vacio stations only and, then, to the radio stations and 
„Ster anc alco the television, is that right? 
Yes. 

Q And just to capsulize, those contracts have 
always been blanket contracts? 

A They have been. 

Q In the negotiations which you have engaged in 
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with CBS down through the years, Mr. Pinko»lstein, ained 
at setting new rates from time to time for license fees, 
has CBS on occasion raised the subject of its frequency ^f 
use of ASCAP music? 

A Oh, yes. Every time we negotiate with tham, 
every time a contract expires and we negociate new rates, 
they raise that. 

Q Mr. Finkolstein,you are aware that in this 
litigation, CBS is seeking what has been ermad a per изе 
license. You have followed the trarscri»ot to a degree. 

A I did up to a given point. I am not sure that 
I am not really sure that I know what. the per use liconse 
is that CBS requests. 

Q All right, Mr. Finkelstein. i will explain 
it to you. 

Roferring to the documant. which CBS has given 
us, dated May 9, 1973, and I will try to capsulize it, the | 
idea is that first, CIN would pay ASCAP a specified fee for , 
aach use of ASCAP music covered by the license. 


Second, the fee for each uss vould be derived 


from a schedule reflecting the nature of theuss, for example, 


aaturo, theme or background, and such other factors as 
might seem appropriate. 
CBS says that the per use fee schedule might be 
MUTAEEN DISTRICT COURT REPORT IHS 
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as simple or as complex as seems desiran'!^5, jt cls 
provide difference prices for comparable use f d{fisarent 
works, if that was thought equitable. 

If the fee schedule would -- could mt ie 
agreed upon through negotiations wita ASCAP and BMI, it 
would be setby the court and the sch ule would be adjusted , 
at periodic intervals to reflect схіссд at in tha 


market. 


In addition to the p. : payments, provision 


would be made for a payment by CTN to “CAP of a fee for 
the costs incurred by ASCAP in admi::istering the per use 
license. 

Bach license or that licenre would cover that 
portion of the ASCAP repertory which CTN designated and 
CTN or CBS has advised us here that it would propose to 
designate the compositions listed in the ASCAP index of 
performed works with updatinq fron time to time. 

Next, each ASCAP member woul! have the right to 
withdraw some or all of his compositions from coverage by 
the per use license on reasonable notice. 

Next, no fee would be payable to ASCAP under 
this per use license -- that is to say the per use license 


would not operate where either CBS or a program producer 
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had obtained a license directly fro the ооруз ant pro- 
prietor. 

THE COURT: You said that ASCi.e would derive 
no fee from this per use license but you nean from the 
license accorded by ASCAP member who has vithdrawn from 
the pool? Is that what you are rofer: 119 to? 

I know that you are reading CiS's document, 
but I don't have it before me. 

MR. TOPKIS: What it gaye, und I will read i: 

TEE COURT: Please do. 

MR. TOPKIS: "No fee would be payable to ASCAP | 
ог BMI with respect to the use of a composition in the 
event that CTN or more likely a packager producing a progr 
for СТИ obtained a license directly from ina copyright 


proprietor." 


THE COURT: Yes, that is whet I understand, too. 


Q And finally, Mr. Finkelstain, the per use licens: 
would cover spontaneous -- that is to say, music picked 
up in filning news programs and other unplanned broadcasts 
of music, at least to the extent that such use do not con- 
stitute fair use under the copyright law. 
My question to you, Mr. Finkelstein, is do you 


regard the per use license that I have just outlined to you 
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as a workable system of licensing musical compositions, 
copyrighted coupositions? 

A I can't -- the answer is no. 

Q Would you explain your answer, please? 

A Let'* just take the last ite» first, payment 
will be made if the use doosn't come within the provision 
for fair use. 

Bow, on à per program contracc we would have 
а mountain of correspondence nn а given composition ;ust to 
determine the ownership of the composition -- was it in 
the ASCAP repertory or was it in the BMI or was it in | 
SESAC or whatover. | 
Now, you are introducing -- and we would of courts 
continue to have that. | 
Now you are introducing the question of fair 


use. Nobody in the wide world knows today whether a 


or not. This coros up in — could come up in parades, it 


could come up Ја news reporting; a composer dies and the: 


| 

| 

| 

| 
given use and most of them are borderline cases, is a fair upe 

| 


pick up some strains of his compositions. 

There could be a story in which they just use | 
a few bars of something and you will find people arguing that 
all of those things are fair use. 


| 
і 
' 
THE COURT: would you care to define for me | 
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what tho phrase "fair use" means in regard to the use о: 
music? I think I know what it nens in recard to lito: ar 
property. I am right that the analogy in literary copy 
would be, for «zample, where a critic quotes a work thè 
he is writing about and takes reasonable snatches of it 

A That would be one of the thin;js. It cama up 
in this way, for example, your Honor -- Liberty Magazine 
once had a story in which somebody, a character was licensiu 
to a radio anc a song comes over the radio and they print 
in the story, the lyrics of that song. 

Now, is that a fair use or no:? They didn't 

get the authoirty of “he copyright owner. A court held 


that that was fair use. 
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THE COURT: Then ít must лауа teen. 

A Well, it was in that court. It sechs to me thet 
is something about which-- 

THE COURT: I've had to render some holdings 
about fair use, too, in a case involving ennie bruce" 
sayings a few years ago. 

How do you translate that 0 music? 

TIG WIUWNBSS: Well, here is ancther one that 
came up in court. Let's take the MAD case wk 2re MAD — e 
some parodys on--it often comes up іп parcdy--parodies 
on musical numbers and they had a sony called "The Last 
Time I Saw Maris, and now the copyrigat owner of "The Last  ! 
Time I Saw Paris" thought that that, with the rest of the : 
lyrics, was copyright infringement. They sued on it. They | 

i 

were not successful in that case. | 
und these things are always сспіпа up. It | 

always comes up in parody. | 

That Gas Light case--there were two cases where | 
the same court held one way in one case ard just the oppo- | 
site way in another case, that зоте paople can and some | 
can’t distinguish. | 

Now, we would be having, and with, and CBS —Á 
shy away from litigation--we would be in litigation con- | 


stantly with C3S about whether a given use vas or camo within 
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the scope of fair use cr not and if we succeeded, all we 
would get is just the small amount of money that the licen г 
fee provides for. 

That's what happened in tha per ргостагз, you 
see. We lost money on every one of tie per program contracts} 
But of course the boradcasters lost it, tco. 

But if we decided that we couicn't afford to 
spend that money, all licenses today or rcst of them would 
be per program and not blanket so that we would have to 
spend, in my opinion, ve would have to spend all the money 
that comes into check on the accuracy of the accuracy of 
reports and then, on these questions of hcw do you resolve 
a given problem and I don't know where it would end up.. 

If I had before me that per use thing I would 
give you some other problems that it raises, if you wish me 
to do tnat. 


Q I would be qlad to have you do so. 


THE COURT: It seems to me that's the heart of the! 


matter. Obviously, Mr. Finkeistein's statement has to be | 
regarded as coming from the general counsel for the major 
defendant but, nevertheless, he is entitled to have his say. | 

MR. TOFKIS: Do you have a clean copy of it, by am 
chance? 


MR. HRUSKA: І am afrzid ліпе is marked up, too. 


Же SE. OT 
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MR. TOPKIS: Mine just has circles on it. 

MR. HRUSKA: That's all right. Let me work fren 
yours and Mr. Finkelstein can work from mne. We will rum tc 
risk of-- 

МР. TOPKIS: А11 right. That vill 1еа` є me tot al17 
unenlightened, which is all right with me. 

MR. HRUSKA: One second while "e де: anoth 

A We start with number 1--CIN wo.1ld pay ASCAP for 
BMI a specified fee for each use of ASCA? or BMI mustic 
covered by the license. 

Now, we would have to have a schedule of 
fees. In order to get these fees, we would have to send a 
notice to each member telling that member that he has an 
opportunity to fix his rate for each use oy CTN and if it 
goes for CTN I suppose it would go for NBC and ABC and if 
it goes for them, it would have to go for all stations, be- 
cause they would all have to have the gam2 opportunity. 

The member would want to know, well, what kind 
of programs am I fixing this license fee for. We would have 
to let him know that he could have a different charg: for 
a morning program and an afternoon program or an evening 


program. 


Some member might say I want a different charge 


for a variety form of program than I have for a dramatic pro- 
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gram. where he would have to have--the gere composition can 
be used as a theme, as background, as feature. It could 
be a theme for an artist, Bing Crosby, for exonple, "here 
the Blue of the Night Meets the Gold cf the Бау," the owner 
of that copyright and i think in that case, there ate tw» 
owners of the copyright--the composer of the music, Fred 
Ahlert, I think he is dead--they have his -his heirs have 
a company for his share of the rights and then Roy ^u-^k'3 
widow gave the rights to somebody else no that you woul. 
have--have to get a quotation. They may lave different 
ideas as to how the price ought to be worked out and we 
heve to be the clearing house through which all of this 
done. 

I just don'* know how we would ever get to the 
point where we could quote a license and evoid charges by 
members that ve didn't give them, the members who are not 
right in the swim of things, the same oppurtunity to fix a 
fair price thet other members had. 

So we would have tc do all of ‘hat. 

MR. HRUSKA: Your licnor, I move to strike the 
testimony that's just been given because think Mr. Finkei- 


stein has been testifying on the basis o: erroneous premises 


There is no statement in this short brief. elements of a per | 


| 


use schedule and nothing has been said during the course of this 


ТОТАМ IME. 
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rial, that would indicate that the ree sciedule vouii La 
anywhere near as complex as Mr. Finkelsteiia said. 

There is no provision for each rember setting 
whatever price he wants on the ASCAP per изе scheduie fe 
individual compositions. Each member of course тап sct -Nat 
aver price he wants for his compositions in direct licens in) 
zut not under the per use schedule. 

We had proposed that the schedule be based on the 
standard kind of breakdowns, feature, thet? and background. 

Ye had also said, in effect, that if ASCAF can think of any 
other break doun that is equitable, tren perhaps the Court | 
would consider that but we don't real.y think that is 
1ecessary. 
THE COURT: Well, obviously the answer is rele- 
vant depending on whether CBS is propos ing that the per use 
license be negotiated or rather the relevance depends on 
whether CBS is proposing a per uze license as distinct from 
the direct license, be negotioted as it hes in the past 
between the music licensing organizations and the netvorks 
with the Court to be available if the parties can't 
agroe. 
MR. HRUSKA: Right. 
THE COURT: And no others, and while I must say 


that that is what I have understood up to this moment-- 


' Н ЖЕ: °й 


MR, HRUSKA: Yes. 

THS COURT:  --I doa'c know she = thet is nex 
contained in the document to which refereace has poer 7 
by Mr. Finkelstein, so he is entitird co have tho. 
he thought. 

Now, Mr. Finkelstein, Co you want to review yo: 
testimony in the light of the fact tiat х зеге thers v 
раг use schedule, as distinct froni direct negotiatior s, 
a composer who has writhdrawn his v5:ks ісот the per 
that schedule would be made up in the future, as ít has 
in the past, by negotiations between the licensing organi 
tions and the networks or, if they could not agree, then 
the fixing of per use fees by the Court ғо that some oE t 
things that you are talking about or have talked about would 
not be relevant here. 

They might be relevant for sirgle composes wl« 
did withdraw their works from the pool cid who had to nece- 
tinto with the networks directly. 

MR. TOPKIS: If your Honor please, this is 
criticaily іпрогуапё. 

THE COURT: i agree with you. 

MR. TOPKIS: We are now gattirg a change. 


me show it to you, please. 


MR. HRUSKA: There is a copy tere. 
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MR. TOPKIS: By all means, hand it to the Corr 
There is this basic question. Does CIN under tre 
per use deal pay the same price for every composition i 
per use repertoire or will there be different prices depen 
ing on the quality, popularity or whatever of the compositio: 


TUE COURT: Thats correct. That question zerain! 


MR. TOPKIS: That is a question. 

THE MURT:  * can't answer that question now. 
At the present time, the alternative, I mean the proposal, 
let's call it that, which is Exhibit 881 “or identifica- 
tion, apparently, to which we have all be referring, ieaves 


either possibility available. 


But, that does not seein to mc, and I think CTN i5 


not only free to state what its position is but of course is 

bound by the statement it makes on the point it has, I 

have nevex understood that whichever of the courses might 

be followed, that the negotiations, the actual negotiations 

for the fixiag of the ultimate fees would be between indivi- 

dual composers or groups of composers and CTN but wold be 

between the licensing organizations and, ог example, CT". 
Now, it may be that Mr. Finkelstein feels 

if there may Бе ditferent fees for different kinds of use 

in order to negotiate with CTN, ASCAP would have to c fer 
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with its composers in the manner that he лаз described and 
if that is what he has in mind, I think tiat would be rcl^ 
,| vant to the proposal. 

Do you understand my comments? 
A I think I do, your Honor. 

Ти: COURT: Let's be sure, now, that I state the 
| |  agsuzsd facts correctly. And then you сэл revise anythiny 
you have saíd to accord with those. 

As I understand it, Mr. ixuska, and correct пе 
if I am wrong, because you are the authority on it in the 
sense that it is your proposal and you ara bound by Ж, 


CTN would pay the--as to per use music by which we mean 


all music in the list of performed works which has not been 
: | | withdrawn from that pool list by the owners of the copy- 
rights, as to such music, CTN would pay ASCAP or BMI a speci 


fied fee for each use. 


— n (ЕЕ 


The fee for each use would be derived from the 
schedule reflecting. the nature of the use and could provic 
different prices for comparable use >f different works if 


that was thought equitable, but even if different prices fo: 


comparable use of different works were part of the schedule 
CTN complies that the negotiations to establish those varia- 
tions as to per use music would be directly with the licens- 
ing organizations; is that correct? 
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MR.URUSKA: Yes, your Honor. 
THE COURT: Do you unders<anc that: 


THE WITNESS: І am not suze I do, your Honor. 


THE COURT: Well, do you, Mr. Topkis? 
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MR. TOPK13: I understand it. 
it, but I understand it. 

THE COURT: I'm not saying who:he- ic is concei: 
able or not or inconceivable. 

We can't do anything more than find cut vhoataer 

THE WITNESS: I think-- 

THE CCURT:  --to deposit ihe proposal made | 
plaintiff here so the expert witness сап zomment on it. 


The first thing is to bs rure that ho understan 


WITNESS: Perhaps I couid ask a question. 
; COURT: I think you should ask any questions 
you have. 
THE WITNESS: Do I understand ‘hat if a member 


says that, if my work is licensed through ASCAP on a per 


use basis, where I get only certain--a fixed sum of money, 


that I have no right to take any pari in determining what 
1 should get for my particular work without withdrawing from 
ASCAP? 
THE COURT: No, it isn't withdrawing from ASCAP, 
as * understand it. 
THE WITNESS: Withdrawing the work from ASCAP? 
THE COURT: As I und-rstard it, a disaffected 


member or a member disaffected or not would have the follow- 


іре 11 Pinkelstein ·- direct 
choices, end again I ack Mr. Hruska to conmeit 
uncerstand this correctly. 

He could go along with the per use sum and 1: 
i entirely in the hands of yoursel? and your colleajue 


work out the schedule in accordance with vour negoti. ti 


with the network as you do at the present time, he could 


withdraw nis works or some of his vorka--:hose are two 
variations thomselves--from the pool and as to those he wc 
be completo master anc he would ас whatever negotiating h 
wished with the networks directly. 

The third possibility, as I invisage it, and I‘. 
nut the archicect of this plan, would be that he would say. 
weil, I want co stick with the per use sum because I want you 
people to do the work, collecting and everything else for 
i-, put I want to have a say in the first instance as to what 
kind of a per use schedule you draw up; I suppose act and 
b2 an advisor to you with regard to negotiaticna, but. would 
have no right as I understand CBS's propcsal to actually ne- 
gotiate tho per use fee for his work, is that correct. 

MR. HRUSKA: Certainly nave ccmplete right to 
negotiate the per use fee for his work directly with CBS 
but no righ: do dictate to ASCAP as far as I know what 
feo should be charged-- 


Tli COURT: What I'm trying to keep clear is this: 
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There would be two basic methode which the nego 
tiations cculd occur. 

One would be for the so-called per use licens 
the big body cf material presumably any way, which ASCAP 
would continue to price and to license, and it would do that 
by negotiatiors directly with the networl:. The othe- wouid 
be such material as individual composers chose to withdraw 
from that body of material, and in the l-^:ter case the ind - 
vidual composer would negctiate for a price and would 
license. 

THi. WITNESS: If I went to a member and explained 
that to him-- 

THE COURT: Are you testifyiny or are you asking 
a question? 

THE WITWESS: I would hope I'm testifying. 

THE COURT: Are you reacting-- 

ТИГ WITNESS: I'm rea ting. 

THE COURT: All right. 

You caa be seated, Mr. Hruska. 

"HF WITNESS: If I went to a mamber and just cori- 
municated to him what I just heard here, пе wo..1 say: Whet 
you are sayin to me is that I have to withdraw--I have to 
serve a notice now withdrawing thís work :rom the ASCAP 


repertoire, ‘sc if Г want my own price, if I want to nego- 


ibe 13 
tiate my own price of fix my cwn priza, i! is my copy ige 


work and I have a right to do that. and nebocy has а sight 


if I'm dealing individually zo impose any. imitations, and 


T 


I suffer a lot of limitations when I deal through ASCAP 
because I can't choose my customer. 

I must accept whatever comes to me through thi 

ise the price is fixed collectively. 

Now, the price is going to be ized on an -nci 
dual basis. The only way that I car--now we are on a3» in 
dual basis for price fixing. The orly wav that I cai ente 
into this is ty withdrawing my work, the only way I сап te 
a party to it. If there's a rate proceed.ng and the quest.cn 
comes up--the members of ASCAP don't. come down to a rate 
proceeding, I represent а11 of them. 

So that if it goes th2 ASCAP route, he has nothirg 
to do with fixing the rate for the individual work. 

So he had to withdraw the work from the repertoire 
have somethinc to do with that. He's going to get paid on 
an individual basis. 

He says, well, look, when Warner Brothers withdrew 
thet great biq catalogue, what happered? The networks, the 
whole broadcasting industry stopped using "arner Brothers 
works and they didn't use it tor seven months until Warner 


others came back into ASCAP, and withdrawing these works 
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frcm the repertoire is a preperatior for а boycot of all my 


works. 

How will I explain that? I don't know anyway that 
I could successfully explain that to a menber of ASCA? as 
serving his interest, if I ever a rce to :his kind of an 
arrangement. 

THE COURT: I'm not expectec to comment on that at 
this stage, I will comment on that in my opinion. 


I think this might be a cood t..me for a morning 


(Fecess.) 


— <= 
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Q Бо, Mr. Pinkelsteia,we are ascing for you: 
comments in two areas. 
First, we will ask you to assume that ASCAP 
is negotia^ing а per use license with CBS and the license 
is going to call for different prices to be paid for differ-. 
ent conpositions. | 
Do you have that idea ir mind? 
A Yes. 
Q Ali right. In that situatinn, Mr. Finkelstein, 
would you see any difficulties presented? 
A You maaa that ASCAP could set forth a different 
price for different compositions? 
Q Yes. 
As long as ASCAP made tie determination? | 
ASCAP rather than the individval members. 
Rather than the individual member: / 
That's right. 
Oh, I cuuld never explain to Fichard Rogers why | 
I fixed a certain price for his work and another for Irving | 
Berlin, for example, or why I decided that ons of his works ) 
was worth more or less than another. That couldn't be done ` 


18 a practical matter. We can't make judgments about the 


| 
| 
‘values of individual wor:s. Thet is why in the distribution 
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system vou have to have the same ancunt being distributed 

to each member regardlsss of the worth of a particular 

work for a particular use. : 
Because we can't make those judgments, the er 

has to — all members have to accept a distribution system 

that provides for the same payment for a particular use 


without giving values for different compositions. The 


system wouldn't be workable in the discribution part and for 
the same reason it couldn't work in the licensing part if 
ASCAP fixed different prices for differait songs for the 
same kind of use. 

Q Now, let us suppose, Mr. Fintelstein, that you 
are negotiating a per use license, you оа behalf of ASCAP, | 
you working as ASCAP's negotiator, you are negotiating | 
а per use license in which the same pries will be charged i 
for use of any work covered by the license. 

Would you see any difficulties presented in "i 
negotiation? 

A Yes. If the payment -- if the payment unlike | 
the distribution system , whích is sometiing among the 
members and they make concessions to васл other in distri- | 
bution -- but if the licensing -- if it involves a selection 
by the user of what he is going to take and he is going to 


| 
pay now the same price for every work on the hasis of the | 
| 
| 
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individual work and there has to be the same price for 
6yvery work, I just can't conceive of being able to get the 
members to do that. If you are going to have -- if 
you are going to have a world in which ycu have colloctive 
licensing, that has to be something in which tho -- you 
take into consideration that you have oo.lective licensing 
not just to accommodate the members -- surely it is to 
accommodate the members, but it is г1во to accommodate the 
user because bear in mind tho member is giving up a great 
deal for this accommodation. He is giving up in order -- 
I thought Mr. Hruska was getting up to object. 

THE COURT: 80 did I. 

What is it? 

MR. TOPKIS: I thought he was just stretching. 

MR. ERUSKA: І was going to get up, your Honor. 


The testimony by Mr. iinkelstein regarding what 


fembers are giving up seems to me to be getting very, very 
| close to oral argument in the case. I understand the 


problems in eliciting testimony from Mr. Finkelstein and 
the fact that there is a rather thin linc here between Mr. 
Finkelstein's opinions on matters relevant to the case and 
oral argument. 

Every now and then we go a little beyond it. 


I think this is an area in which we are doing just that. 
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THE COURT: I would prefer to hear if it is 
possible from a member or two as to their reaction to this 
than to have Mr. Finkelsteia's opinion of the reactions 
of the members, although I don't doubt that his opinion wo 
probably be very sound. 

Are you planning to call any person in that 
capacity? 

MR. TOPKIS: I hadn't intended to, your Honor. 

THE COURT: I only mean if you consider that 


such testimony is important to your case. 


I think Mr. Finkelstein is quite entitled as 
ome of the chief negotiators I assume in the past, and prob- 
ably for the future for ASCAP, to indicate to the Court and 
all of us what he foresees is the difficulty of any of the 
proposals from his own point of view. 

I will accept what he has to say about the 
members as being evidence of the truth that he believes that 
If those facts are to be put before me as being true, that 
members actually feel that way, I think I ought to have 
some testimony from members. < 

MR. TOPKIS: We are engaging here in forecasting 
after all. I think -- 

THE COURT: Tho forecast is orly as good as the 
premise on which it is based prove to be true. 
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HR. TOPKIS: He having deal: with thousands of 
ASCAP members dcwn through the yearr, I think is far more 


reliable a forecaster than an individual two or three 


rr r 


members. 


— ЖА" 


THE cot: Well, that may be argued. І will 
receive tha ovidence. 
Will you co ahead, Mr. Finkelstein? 
A I was mentioning what the meiber gives up to 
make this whole thing possible. She menber has a "— 


> : 2 ta 
— ek ee 


that gives him exclusive rights and we, counsel for ASCAP, 


entered into a consent decree under whici we agreed that 


those rights, when exercised collectively, would be subject ; 


—— PM 


to certain limitations. 

How, first, the member cannot — the member 
just cannot, under the Society's axrangensnt, sccept an 
exclusive grant from the member nor can the member say 
to the Society, I don't uantyou to license somebody, or 
at the present time he couldn't say, I don't want you to 


license this work to CBS, regardless of mat the reason 


i 
| 
| 
| 
| 
t 
( 
| 
1 


is. 
THE COURT: I understand that. 
А And I am asked to comment on а world іп which 
these things would be changing. And I think that I have 


had a lot of experience with the members end with the 
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problems that have coma up over the years that bring us 
where we are and that make it possible or would make it, 
in my opinion, impossible to license the ight of performan 
on a given bacis. 

I could ba wrong about -- I could be wrong 
about what the consequences would be, but in dealing with 
members, I have had a lot of dealings with then. 

Every timo we chenge eny chong ¿n the distributio 
system, we hare commons =~ i ыз hav 
of the board ia the board room, aal. o^ en represents а 
differant point of view, expressing their views about what 
can or should be done or how their works ure going to bo 
licensed; we Lave one right now where we аге proposing a 
change in distribution on morning programs, where the 
Society's board of diractors came to the conclusion that 
a disproportionate amount of money is going to those pro- 
grans and we will have court hearings about the changes 
because we can't make certain changes without court approval 
and here we are getting into a very basic change in the 
administration of the rights and in payment for the rights. 

The distribution under this proposal would be -- 

THE COURT: We are back to this lawsuit now? 

Are you talking about thís lavsuit? 

Yes. In this -- 
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THE COURT: Right. 

A Now, we have a proposal here that the distribu- 
tion system are changed so that it correspouds, so that it 
Shall correspond with the licensing systsm and we would 
have to -- we can't separate the two thiags out now. 

‘he two things would become inseparable. 

THE COURT: Let's get chat straight now. 

Mr. Hruska, I would like your comment to whether 
the CTH proposal would necessarily require ASCAP < tribu: 
the funds received from СТЫ or the networks as you see it 
ín any particular fashion as distinct from its being pa:d 
in a particular fashion. 

MR, HRUSKA: It would not. 

THE COURT: I think it is inportant to under- 
Stand that, Mr. Finkelstein. 

While CTN and, 1? this vere to go into effect, | 
the Court would have stated that the pay rent by the user kor 
the use of music would have to be on a per use basis, 
there is nothing, аз I understand it, inherent in the pro; 


which would require ASCAP and its members to distribute 


| 
{ 
the funds received іп the same manner. 


A I see. So there would be no judgment that that 


really zeflects the value of the -- 
THE COURT: What your membars reaction might be 
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аз to charging CTN $100 for one sorg ani $50 for another, 
but you would not necessarily, in accorianca with the 
proposal as I understand it, have to distribute the 100 
and the 50 in exactiy the same way to your nembers? 

A Well, we couldn't, wa just souldn't -- there 


would be no vay of the Society agreeing to charge $50 fo: 


one song and $100 for another because tiat kind of a judg- 


ment cannot be made collectively. 
THE COURT: Then you have th other option, of 
course, of charging $100 for all songs of the same category , 


of use, for example. 


THE WITNESS: Yee, and thea so that there would[ 


be no possibility of -- because I was talking about the 
member having something to do with the fixing of the piice, | 
if you had a payment for use, but now we can't have the | 
member, who ultimately is the — 

THE COURT: I tried to make a distinction befor 
there. As I see it, while it would be ASCAP's responsibili 
to negotiate with the networks as it prosently “oes, where 
per use licensing occurred as distinct from direct licensin 
there would be nothing, as I see it envisaged certainly 
in the proposal, which would prevent you from meeting with 
committees of your members to set the nogotiating posture 
you wished to take with CTN ané to that extent I should 
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suppose that your membership would be involved in settinc 
any new schedules that were set. 

A Oh, but if it is a comittee, that is the thing 
to be done collectively. ‘The individua) member would have 
no opportunity. 

THE COURT: 1 suppose аз a practical matter 
it would be terribly difficult for you to get in touch 
with ths thousands of the in^'vidual man bars, if they were 
all free to come in and see you, even, cr rather it would 
be difficult for you to spend the time víth each one of 
them, saying what do you want to charge for your music. 

THE WITNESS: That is why we have a blanket 
license, your Honor. 

MR. HRUSKA: Your Honor, may I bring out a 
point of reco-d right now which I think will clarify sone 
of this. 

fhe ASCAP distribution system -- 


ТИВ COURT: The present cystea? 


Y 
MR. HRUSKA: — the present system, provides 


for different payments to be made for sc-galled qualifying 


—— — — — а —dÀ —— — 


works and so-called non-qualifying works used as background | 
and theme music. 
The criteria for deternininc whether or not t 
work is qualified or non-qualified consists of objective 
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criteria aná the CBS proposal on this question of differart 
Prices -- 

THE COURT: This exhibit, 8817? 

MR. HRUSKA: This exhibit ani particularly I 
have in mind Paragraph 2 of th exhibit -- you may recall, 
your Honor, that it has been our position, I think con- 
sistently from the very first day here, that we are not urgin 
that different prices be attached -- 

TH" COURT: I understand that. 

MR. HRUSKA: Okay. 

THE COURT: I think what you are implying at 
didn't quite finish was that your proposal, and particularly 
Paragraph 2, although it doesn't say so, implies the poss- | 
ibility of using some or all of the sama criteria for 
distributions by ASCAP to its members ch it presently 
does, is that right, or at least that would be not inconsist 
with your position. 

MR. HRUSKA: Exactly, your Sonor, or if your 
Honor believed in fashioning this form of relief, if we | 
get to that point, that it would be more equitable to make | 
a distinction between songs such as оп а qualifying -non- | 
qualifying basis, that sort of distinction can be made on 
objective criteria and quite possibly the seme objective 


criteria that are now used by ASCAP in its distribution 
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system. 

MR. TOPKIS: May I ínquiro tirough your Honor, | 
then, are we dealing, then, with three possible courses: 


‘ 


Course 1, t^e same price is charged for per- 


formance of every composition under the same circumstances -- 


MR. HRUSKA: Depending on tha type of use. 


g 


MR. TOPKIS: I say undar the sare circumstances. 
Course 2, different prioes may be set for the 
samo use of different songs based on objactivs criteria 
as for example whether the work is a qualified work or a nonr- 
qualified work, but in any event based on the objective 
criteria of some kind. 
THE COURT: Mr. Hruska indicates yes. | 
MR. HRUSKA: Yes, your Honor. | 
MR. TOPKIS: Pine. | 


Course 3, different prioss are set for different 


| 
works, differeat use of different works, depending -- } 


* 
! 


THE COURT: PActors other than the criteria just | 

mentioned. i 
| 

МА. TOPKIS: Right. That is to say subjective | 


factors. | 
А 
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THE COURT: They may ог тау no: be subjective but 
I would say fuctors that do not happen to be used at the 
present time. 

In other words, not being the author of this 
proposal, and not wanting to sponsor and clearly not being 
in a position where I should sponsor or do sponsor, I hesi- 
tate to make comments but I do it for the purpose of tryin; 
to clarify things for us all and acting аз a lightening rod-- 
as I see it, all that Mr. Hruska is saying is that his pro- 
posal does not purport :o dictate the faccors that ASCAP 
should use either in setting its schedules or making its 
distributions and that there is nothing іл the proposal which 
would be inconsistent with using him or ail of the criteria 
that are presently being used. 

Is that a fair statement, Mr. :iruska? 

MR. HRUSKA: I believe, your Honor, there was one 
word in there as I listened to it that may not completely 
reflect our point of view. | 

THE COURT: what is that? 

MR. HRUSKA: That was the idea that we would not 
object to ASCAP dictating the criteria to be used for making 
differentiations among different kinds of music, musical 


compositions, in terms of tne payment schedule addressed to 


CTN. 
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We certainly have no objectiorto ASCAP making 
whatever uifferentiations ASCAP wants in terms of aistribu- 
tions. 

THE COURT: All I said, wiatever I said, was that 
if ASCAP were negotiating with you to establish a per use 
schedule, there is nothing in this document, 881, which 
prevents them from proposing to you that they use exactly 
the same criteria a: they use at the present time. 

You may turn it down, you may arrive at something. 
else, the Court may impose something elec, if you do not 
agree, but you have not foreclosed that possibility. 

MR. HRUSKA: That's absolutely right, your Honcr. 

MR. TOPKIS: All I'm trying to do is inquire i 
whether CBS does or does not contemplate ASCAP having the 
right to use subjective criteria in pricing its composi- 
tions under this per use scheme. 

THE COURT: Well, I think there is a miscaken 
assumption in the way you put it. 

As I understand it, ASCAP wil) be a negotiator 
for the establishing of schedule and if it reaches agreement 
fine; if it doesn't, then, as in the 1950 situation, the 
1950 decree situation, the Court theoretically would step 
in. 

You said "For ASCAP setting." ASCAP wouldn't 
set іп the true sense of the word; it doesn't unilateral.y 
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MR. TOPKIS: Right. 

THE COURT: In that licht, whet are you asking: 

MR. TOPKIS: Are we to coitemplate the possibility 
that we may utilize subjective eritzcia cr must they be 
mechanical criteria of the kind that Mr. liruska suggests in 
referring to the qualifying works? 

THE COURT: Mr. Hruska should answer that but 5 
I understand the proposal it leaves ASCAi free to suggest 
any basis it wishes as a party to a negotiation for the szet- 
ting of such a schedule. 

Is that correct, Mr. Hruska? 

MR. HRUSKA: Absolutely, your Honor. 

MR. TOPKIS: Then my question is answered апа · 
am quite content. 


Thank you, ycur Honor. 


Q Just to capsulizs, let me ask this question: 
Guided by the discussior whic’ ou have just heard, 
Mr. F'»«xelstein, che possibility emerges that there wouid be 
e number of criteria to be applied in sei:ting the price for 
any particular performance of any particular work by СТЧ 
under the per use license. 
The question that I would put to you in those 


circumstances id double, based on your experience, that he 


calculation of such different prices in day-to-day 
r GS GR Сыл эшет Ag 
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operation would, in itself, pose ce:tain »roblems for ad- 
ministration of & per us2 license? 

A Yes. You would have the question of whether 
we have this discussion of whether a givea use is an inci- 
dental use or a major use. 

You would have--now, thea, in a decision to 
determine reasonable rates, you would hava to take into сс 1 - 
sideration not just the overall price that ASCAP quotes bi = 
you would hava to take each price fo: each use and find ovt 
whether the right values, now not for distribution purposes 
but for charging purposes, are made ‘or the things we cal! 
qualifying works. 

We would have to consider whether we want to-- 
for licensing purpose, make а different charge for new works- 
than we make for older works, whether we would have г dif- 
ferent charge for the first six weeks of a song's life then 


we have after that, because for the first couple of weeks, 


you are begging for performances and ther the time comes when 
i 


performances begin killing off the song Lecause people get | 


fed up hearing it. 

I don't know whether--I don't know whether we would 
have to say, well, we have a different schedule of prices 
for-- 


No. My question is, and perheps we are drift:»ng 
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away from it, is do you think that the ne:d to calculate 
specific prices for specific performances of s»xecitic comp - 
sitions would itself present an admiristritive problem bes?c 
on your experience with ASCAP administracion? 
A I was trying to answer that bu: perhaps I didn 
understand your question. 
TW: COURT: Well, І am e litti: confused ру the 
question, too, Mr. Topkis. 
It seems to ine to contempiate shat the system wouli 
, ; work in such a manner that each time a pisce was to be use 1 
you would have to make a new calculation as to what its 
price was to be for that use in that situation. 
oie MR. TOPKIS: Yes, your Honor. 
THE COURT: That is not-- | 
«i MR. TOPKIS: At least that is a possibility. i 
E it^ THE COURT: Well, I suppose that may be a possi- : 


^; bility. That is not my understanding of the proposed struc- ' 


"oy ture. 


' 


My understanding of tho stoposad structure is that 
you would have a table with lots of boxes on it in which songs 
" | of a certain nature to be used for background music in a 
| certain situation would cost „11ars and the only--J7 shouldn': 
say only--the way ASCAP would charge CBS for that, assuming | 
+ ^ they agreed which box it fell into and didn't have a problem 
UT. E КИЛҮЕ. РС РЕР RS 
. A N. ORR CCS 


Fone Quer MY. er KN Tanen one С трн 74458 


v 


jbe 6 Pinkelstein - direct 3645 
of whether it was a major use ог it wasn': a major use, 
would be to look at the table and pick the price and they 
wouldn't have to make a separate determination every time : 
user was going to use a piece of music. 

Am I correct in understancing hat use? 

MR. HRUSKA: Yes. This is wha: is done now in the, 
distribution system. They do thatexect thing. ! 


THE COURT: І am not concerned with that, however: 


So that I don't think that ít is contemplated but perhaps 


there is a possibility that there would have to be individual 


calculetions made every time the píece was used but only 

that you would look at the rate table very much the way 

today а person who makes up an airlines ticket or a railroad 
ticket looks in the rate table and picks it out. 

He hase to do something but the underlying rules 
and figures are all available for him. 

MR. TOPKIS: Right. , There ís no disagreement 
among us but my question really is, pursuing your Honor's 
analogy a little farther-- 

Q Would you expect, Mr. Finkelstein, that there 
would be more or less confusion than there is in the cal- 
culation of airplane ticket prices? 

А Oh, I don't know anything about aírplane tickets 
and the prices. 
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MR. HRUSKA: Then that's the answer your Honor. 
A It depends what airlines vou go ёс, I suppose. 
I didn't undestand your question before, I am afraid. 

If you are trying to fix licenses for specific 
uses, you would have to find out what prcgram the work is 
going to be used on, h : much the artists are getting on 
that program. 

For example, if it is Bing Crcsby and the compc зі - 
tion is Blue of the Night," that is going to be more moaey 
than "Biue of the Night Meets the Gold of the Day" for just 
Some routine feature use or certainly--ncw, there is a 
theme that will be worth far more than arother feature, ard, 
normally, you would think of themes beinc wcrth less than a 


feature, so you would have to know what the use is in each 


case. | 


You can't, for purposes of selling, as distinguished 
from distributing, you can't fix a price without I. 10 ng 


about the pirogram ín which the work is gcing to be used. 
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Q Unless you agree to accept. tha same price regari- 
less of the program. 

A But that would be--I can't imagine people in their 
right minds unless the price is way up and then you would 
block the market out completely. I can't imacine having tha 
same price for all similar uses unless ycu hac a table with 
г million slots on it. 

Q I suppose that too is within ihe possible cont . 
plation of the per use system. 
Let me ask you this, Mr. Finkelstein: Under pēra- 


graph 4 of the per use proposa: the-ais to be г fee paid by 


CBS to ASCAP for the costs incur-ed cy ASCAP in administering 


the per use license. 
Would you have any way prospectively cf calcula- 
ting the appropriate fee? 
A Not at all. 
Q Suppose I were to call to you: attention che fact | 
that Dr. Stanton testified here that he would expect that 
in point of fact the per usé license would be used only 
rarely by CBS anc ‘at initially in a per use world CBS 
would insist that its program producers соте to it with per- 
formance rights already cleared. 
Would you have-- 
MR. HRUSKA: Just fcr the record I would like to 
К T EPM 'AZTR. ^ CX LUN 2528 
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'e testimony, your Попот. 
TH2 COURT: All right. 
<2 --àny opinion, Mr. Finkelstain, as to whether 
near non-use of the per use license would nake it more 
fees hie? 
“ell, if there's acar non-use, it 
at is the situation contemplated by Section 
amcncec Final judgment, that there is 
the blanket license, biankec in terms of licensing the 
Fepertcixn:. IF it is a case of just occasio“raity wanting 
resort to it, CBS is big enough to take care of those 
occasions. 
The worse they cculd do is be infringers and 
is $250 mirimum damages generally for tne first station 
on апа ten dollars for each additional station, unless tie 
Court finds that it is worth more than that or the damages 
are greater. If they are only occasional uses of that 
kind, I suppose СВЗ is big enough either to avoid it entirely 
as they did in 1940, '41, where they avoiced the whole 


repertoire, ut just г thing here and there, or they covid 


just run their risk of whatever damages would be imposed on 


them. 


It seems to me that that kind of world, I don't 
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know why they are talking about using ASCAP. 

THE QURT: I think that's аг, interesting орзег- 
vation. I don't think that really answe.s the question you 
asked, did it, Mr. Topkis? 

MR. TOPKIS: Well, I think it does, your Honor. 

THE COURT: I thought the question that you 
meant to ask, and if not I will ask it, is this: Supposing 
CBS didn't do what you said but they behaved properly under 
whatever presumed edict comes down from this court imposing 
a per use system, but they came to the pool, we will call 
it, for only ten per cent or five per cent of their xusic. 

In the light of the fact that they propose to pa 
ASCAP and BMI only a fee for the costs incurred by ASCAP 
and BMI in administering the per use system, do you believe 
that their minimal use of the pool would have any effect сп 
the workability of such a proposed pool? 

THE WITNESS: Well, presumably we would be under 
the old system, the existing system for all the other users 


for CBS we would be on this-- 


THE COURT: I didn't mean that. Yes, I guess you | 


would. The answer is yes.to that. 
THE WITNESS: We would have two systems operating 
there. For CBS we would have all--we would have to have a 
battery of lawyers checking on their claims of fair use and 
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that kind of thing. 

I just can't imagine--I can't conceive cf a sum 
of money that is very much short of what they are paying 
now that would take care of all the expenses that would be 
involved. 


THE COURT: You think the administrative fee to 


make this advantage possible, let's call it that, the advan- 


tage being the availability of this music or whatever terms, | 


would be a high one and if only a small portion of their use | 


of music came from your pool, that would not reduce che 
Gost of administration considerably? 

A It wouldn't in my opinion, your нопог, because 
we would have to do а11 the same monitoring that we would 
do if they used a large amount and we wouid have the same 
argumerts about their non-payment, the use they sai didn't 
come under the license. I don't see that it wouid--it would 
have substantially increase the cost that we now have very 
substantially. 

TRE COURT: The new system would. 

THE WITNESS: The new system would. 

THE COURT: Going beyond that, what you have 
said, if I understood you correctly, is whether they would 
under the new system use a lot of music fron you or a small 
amount of music from you, the cost of administering the new 
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— would be not much affected. 
' THE WITNESS: That would be minimal, that's richt, 
your Honcr. 
THE COURT: А11 right. 

Q Mr. Fiukelstein, his Honor referred to ten per 
cent or five per cent of CBS's use coming up to this per use 
licensing arrangement. 

Supposing it got down to one per cent or even à 
fraction of one per cent. 
Would that make any difference? 
THE COURT: As to what? 
Q As to the size of the administrative fee that 


would be necessary. 


A I reallv would have--you know, I would be just 


guessing now. I would have to see how the thing works. I 
can't believe it would make much difference. 

Q Mr. Finkelstein, suppose CDS wanted to cover or 
needed to ccver something less than one per cent of its misi 
used under the per use license system. 

Do I understand your testimony to be that you 
like that those uses could be covered by some arrangement 
other than per use system and better? 

A I think thats the situation in which the consent 
decree pretty much says ASCAP ought to keep out of it entire 
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because we are not qualified for that kind of thing. 

Q You are not a fail-safe operation? 

A Yes, that's right. We are--the blanket license 
makes that possible. That that out an4d--it means licensing 
the repertoire when I say blanket license. CBS wants the 
blanket license. They want the right to use everything in 
the repertoire. They won't permit the Society to quote 
fee for that availability. 

'Am I right about that? 

They want everything within а certain part-- 

THE COURT: Аз I understand, they would want the 
right to use anything in your repertoire which has not been 
withdrawn by a composer who wouid be free to do so, as 


all composers would be. | 


The payment to you would be а fee for administering 


that plan. 

In addition, there would be a payment made for 
the actual use of any particular composition in accordance 
with the fee schedule. Am I right? 

MR. HRUSKA: The only difference, your Honor, 
is that we are not asking for the right to use the entire 
repertoire even with the withdrawals. We are limiting our- 
selves to designated compositions which for practical pur- 
pose of discussions here, we can assume to be the performed 
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works index and new songs as they are added. 

MR. TOPKIS: Could Т inquire, your lionor because 
that is a question I nt to put to Mr. Finkelstein at this 
point. 

Id we have some degree of indication as to how 
new compositions are to be added to what is covered by the 
per use list? 

At present, of course, composition is added to 
the ASCAP repertoire when a composer .wwhere in the world 
puts his pen to paper. 

I would like to know so I may ask Mr. Finkelstein ' 
about its practicability how CBS contemplates that additions 
will be made to the compositions covered-- 

MR. HPUSKA: I will be happy to answer that, 
your Honor. 

As new musical compositions come into the ASCAP 
index of performed works, they would under our proposal be 
added to the performed works--to the per use reservoir unles 


the owners of that work had previously given notice that 


they were not to be added, that is that they were to be 


considered withdrawn works. 
In this connection, your Honor,-- 
THE COURT: Fo: all members of course. 
MR. HRUSKA: Рог all members, of course. 
DUTEN ISTRIO COUR WEETYRTERS 


{бнг STA ES ТОЛЕ (OUO 


x = Nfg MY MY 000 ТШЕ A DORTLAND 24666 


223 


gawe 8 Finkelstein - direct 3654 

in this connection, your Попог, I might say that 
part of the contemplation of this proposal would be that 
I think CBS would be quite content with а situation in which 
writers or copyright owners would withdraw their compositions 
and give notice to contract in that such withdrawals had been 

! 
made. 

I mention that, your Honor, in connection with 
new music because it is also part of our contemplation, the 
мау tiis should work in the marketplace, hat owners of new 
music would be giving notice of new music to CTN just 28 
quickly as they could for the purpose of getting that new 
music into the CIN computers. 

I mention that in this connection, your Honor, 
because there сау be o greater time lapse between the 
creation of a new song and it is going into the ASCAP 
index of performed works than there would between the crea- 
tion of a new song and the notice given by the creator or 
owner of that song to СТИ апа, therefore, the feeding of the | 
information regarding that song into the CBS computer | 
system. 

MR. TOPKIS: I'm helped so much by that that I'm 
inspired to ask а further question. 

I till don't understand how--I'm really not being 
argumentative I assure your Honor. Your Honor will perhaps 
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recall that Mr. Marks testified that from the time а compo- 


sition is first broadcast until its existence is recorded 
at ASCAP is a matter of many months, 

THE COURT: Yes. 

MR. HRUSKA: Six months. 


MR. TOPKIS: Six months. 


FEN. 
0.2: 74.52 
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THE COURT: I do remember thet. That is 
what Mr. Hruska was referring to just now. 
MR. HRUSKA: Yes, your Honor. 


MR. TOPKIS: As to that six month period, your 


` Honor, I take it the performed works index is of no utility . 


in our knowing whather а composition is or is not covered 
by the per use licensa -- 

MR. HRUSKA: That assumes, your Honor. that it 
is necessary for this time lag to be as long as six months. ö 
Right now there is nc particular incentive on thepart of 
ASCAP to hasten the addition of this music into the per- 
formed works index. Perhaps under a per use system such 
an incentive could be provided. 

THE COURT: In any event, I understand that CBS 
proposes that if the composer wants nis music to be used 
quicker, he should get in touch with CBS and tell them: I 
am willing to permit this piece to be in the pool and put 
it in your computer so that anybody asking about it will 
know about it, is that right? 

MR. HRUSKA: Into the pool, yes, your Honor, 
or available for direct licensing transactions. 


TRE COURT: Either way he can make his wishes 


MR. HRUSKA: Yes, your Honor. 
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a. MR. TOPKIS: бо that the composer would have 
$ to come forward and advise CTN of its existence. There 
é is this caveat to that statement, as I understand it. CBS 


с Proposes that any new composition would becom a part of 


© the pool unless the composer indicates to the contrary. : 


Picked up that piece and put it in the performed works 


— ä—ä: — 


index months later, then it would be part of the pool and | 


the composer wouldn't have to do anything positive to 


bring that about, and it would be within the pool retro- 


actively. 


| So that if he didn't get in touch with CBS, but ASCAP 


THE COURT: I suppose so. Don't ask me. 


MR. TOPKIS: І have to ask somabody. 
THE COURT: Ask the suthor. 
It MR. TOPKIS: I feel I am shooting at a target 
illuminzd by stroboscopic light and I have to grab those 
i 
| 


flashes. 


MR. HRUSKA: I don't think it is a practical 


problem, your Honor. I don't think producera of tele- 


about it or they can't clear in advance. If at tha tima 


а producer is putting this program together and he wants 
a | to use a particular song because he has heard about it, 


Vision programs are going to use music 1? they don't know 
} 


if it has not yet gone into the ASCAP index of performed 
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works, (a) there is a good possibility that the owner of | 
the song will have fed the necessary information into the cap 
computer зо that that producer can get a status report 
on it or, (b), there is a possibility that even if the 
copyright owner Las for some reason not done that, the 
producer can get on the phone and call him. That ought 
to be the rare círcumstance. 

Does that answer your question? 


THE COURT: It doesn't specifically answer the 


I think that is ^ peripheral question that ws don't need 
to go into at the present tine. I don't know how much 
good this discussion has done Mr. Finkelstein. I think 
Whatever question you are going to put to him now should 
specify whatever your assumptions are. 


MR. TOPKIS: Right. 


| 
I 
| 
i 
question of whether there would be retroactive pool status. 
i 
| 
| 


Q Mr. Pinkelstein, enlightened by what we have 
just heard from Mr. Hruska, do you contemplate, as you 
this imagined per use world, do you contemplate that the 
techniques that Mr. Hruska has now given се would satis- 
factorily handle the adäition of new compositions to the 
repertory covered by the per use license? 

A I think being a realist, that you woul end up 
if the system went into being with CBS saying they want 
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the thing to work retroactively; otherwise it wouldn't make 


any sense at all. I think Mr. Hruska is sort of indicating 
that. 


They want a license for the whole repertory 
because a work that hasn't been performed -- you know, the 
repertory has hundreds of thousands of works that are listed, 
copyrighted. They pay their fou» ^ llar, six dollar fee. 
but it was a publisher's dream or an author's dream and 
nothing ever happened to it. You forget about those works. К 
The works that raally constitute the -- the repertory for 
practical purposes are the works that have been performed. 
80 CBS says it wants a license that will cover 
the entire working repertory. That is all works that have 
been performed. The blanket license, of course -- that 


license says if there is an odd work somewhere that hasn't 
been published, didn't get into the ASCAP index, it is 


i 
| 
i 
i 
! 
is exactly what the blanket license does, only the blanket | 
| 
1 
LI 
i 
| 
covered. | 


Now, CBS says they want -- they would wont the | 
regular indemity to apply. | 
Q What do you mean by that? 
A ASCAP -- when Mr. Hruska said they would want to | 
clear the composition, that means they want ai »ademnity by ! 


| jCAPthat the use of that specific composition is not going 
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cross 
to subject them ^o aa íin.ringement. if it does, ASCAP 


a 


will defend the suit and reimbirse them for any damages. 

So that would be part of this aystem, too. 
Bo that if a work had -- if they heard that | 

work had a possible infringement claim attached to it or 

if an author or publisher was a doubtful financial respons- 

ibility aná they wanted to use that work, they would go 


to ASCAP and have the ASCAP indemnity apply. 

How, I have said thir -- what was your question? 
I just went t. be sure I am responding to your question. 
т think you asked me considering the discussion and con- 
aidering that Mr. Hruska had said something about how the 
new works would apply, I guess, was it feasible. I 
think I vas responsive. 


Q I think you were too, Mr. Pinkelstein. 
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р Pinkelstein, I thank you very much. 


n———————————— —— — анара а 


10 (А. TOPXIS: I have no further questions. 
ie CROSS-EXAMINATIOH 
29 BY MR. HRUSKA: 
21 Q You had given some testimony on dirsct ехањіпа- · 
2 tion, Mr. Finkelstein, regarding licensing prectioes i. 
à 2 u foreign countries. 
ж] Do you know how many of the licensing 'rganisa- 


* 


tions in foreign countries, the ones you referred to, are 
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chartered bythe Government? 

A Well, I don't krow abou: being -- you say 
chartered by the Government. e Italian Scniety of 


the Government names the president or the directing manager, 


in Japan that is true. Of sourse, in Russia that is just 
a composers society. They el ot their own over there. 
It is administered, though, by the Government. 

Q Perhaps the word "charter" throws you of. a 
bit. Let me refrane the question in terms of how mcn; of 
these organisations are Gc "ve"nment.l crganisations аз opposed 
to private organisations. i 

A I don't think any of the with the possibi 
exception of Chile ís a Government organization. Chile ís 
run by the University of Chile. I don't think any of 
them is as such a Covernment organisation. I don't know 
of any offhand. 

Q They just hmve the officers or directors named 
by the Government? 

А I mentioned wha‘: the Italian -- the situation 
in the Italian Society and <he Japanese. Offhand, you nique 
refresh my recollection. I don't think of any others 
where tho Government -- let's take Mexico where they provi 


for only one society. And, you know, we can't go -- we 
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don't think we can reading the law go into Mexico and 
open up our own society. The Government doesn't name any 
officers or directors and they have rate making bodies 


in some countries corresponding to what we have here in the 


Federal Court. That would apply to England, Canada and 
Australia. 


Q Would this refresh your recollection by any 


— — 


chance? This is a list of ASCAP's foreigu licensing organiza: 


tion «affiliates. 


— — 


A I don't know about Czechoslovakia. IaSweden 
í think the Government names -- I think there they 
administer product rights. I think in Sweden, for example 
maybe one of the other SCandinavian countries they -- even 
richts on behalf of the broadcasting station, network, 
Hungary, of course,you have the Government in there. I 
don't know about Yucoslavia. We have Madagascar down 


here. Vhat is new. I dcn't know just what the situation 


C — —— —— — À——M ᷑ ᷑ wu—— —À ——— "p — MÀ — —À— ++. 


is cure. I thiak that's about it. 
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Q рэ you know which of these socictios, these 


foreign societies, have bean created pursuant to legislation 


or are protected or otherwiso governed by legislation ena 
in their own countries? 

А I would have to check it. I would have to 
run down the list and check that. 

Q Do you know which of the countries listed on 
this list which, incidentally, was PX211 and now is an 
exhibit to the stipulation of facts, do you know in how many 
of these countries the broadcasters dealt with by the ! 
societies are Government broadcasters? 

A That is true ia the -- I think that is true 
in most countries. Now I say most, but I would have to 
run down the list and check each ons. You know, England 
for example was all Government until very recently. 

Canada has always been, as far back as I remember, has been 
а dual system. The Canadian Broadcasting Corporation 
is a Government thing and CAB is a private group, Canadian 
Association of Broadcasters. 

I would, since that is susceptible of checking, 
I would rather not try to pinpoint it right now. A good 
number of them. 


Q Do you know which of these foreign societies 
administer their distribution systems by computer processes 
SOUTHERN DISTRICT COURT RIZPORTERS 
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A I think almost all do. С irtainly we do. 

Q Yes, I understand that ASCAP does. 

A Well, theFrench Society does, the Italian 
Society does, the British Society блез, the Swiss Society, 
the MexicanSociety — I mean I am "ow talking about societie 
I have visited and I know personally that this is so -- 
the German Soci cy. I would say that most societies tc..y 
of any consequence have computer systems. 

Q But you do not know which societies other than 


the ones you have just mentioned do? 
A No. I would go to Paul Marks, 1? that question 
were put to me and say, tell me, Paul, which ones. 
I wouldn't consider it anything relevant for 
my purposes. 
Q Have you ever made a study of the antitrust 
laws, if any, applicable to each of these co:cctries? 
А You know -~ 
MR. TOPKIS: May I inquire, ap,licable to what? 
MR, HRUSKA: In existence in the respective 
countries of origin of the foreign licensing organization. 
А As you know, the antitrust laws are almost 
indigenous to the United States and they have just been 
incorporated in the common market. By and largeyou don't 
have antitrust laws in other countries, though they are all 
SOUTHERN DISTRICT COURT REPORTERS 
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becoming aware of it right now. 


I was, at this Nairobi conference on cornu ic:- 


tige, and the treaty hasn't been drawn up yet, that the 
protection offered by the treaty -- there is a provision, 
the domestic country may provide that if the supplier of 


——————————À 


the program that seeks protection is engaged in a monopoly, 


| 
i 
| 
tions satellites, they put a clause fa, and this is tente- | 


its catellite’ broadesst shal). no. be protected in the 


particular country. 
It is a concept that is growing all over the 
world. 

Q You gave some testimony on direct regarding ; 
the situation existing ín 1940 and 1941. On Page 45 
of your deposition which was taken in thís case, and you 
recall being deposed in this case, Mr. Finkelstein? 

A I do. 

Q yOu had a statement which reads,"The four radio 
networks, there were three at that time, agreed that they 
would not take an ASCAP license and so it is true they ag 
among themselves that there would be none of this music 
on the air." 


Is that а true statement? 


Want to read that again? May I see it? 
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Q Yes. 
MR. TOPKIS: What pago? 


MR. HRUSKA: 145. 


А Yes, I remember that. | 
Q And you have no reason to disagree vith that | 
statement? 
A Quite the cortrary. I repeat it. And it wasn't 


just the networks. They got the National Association of 
Broadcasters to det the whole industry to join with them. | 

Q You said that the broadcasting stopped using 
ASCA music in November of 1940. 


Let suggest to you perhaps, Mr. Finkelstein, 


—— 2 5 OUT ао a 


by way of refreshing your recollection, if it is true, 


that they did not ocecse using music in November of 1940, but 


commenced phasing ovt and stopped, finally, on Decembar | 
31. | 
А You kno;, you could be, depending on how you 


define phasing out, you could be right. 


After all, we had no occasion to monitor all 
the use before December 31, I made that statement just on the 
basis of my own observation at that time. | 

I heard no ASCAP music and the people all 


were around me told me they heard no ASCAP music. 


Q Aud that is your basis -- 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STAVES COURT ROUSE 
FOLEY O ЗЕ, N.Y., N.Y. 10007 TELEPHONE: CORTLANDT 7-4580 


—À — M M ——Ó M — — À dà 


‚ 8 y 2 
— 9 “é ——————— „= ENG. 


jbb-5 Finkelstein-czo:s 3667 
h From November 1, that is correct. | 
Q But you don't know, clearly, whether it was a | 
phasing out or whether it was a total cessation? | 
А Bo. ‘They announced that they would p.t into | 
practice on November lst what they would -- the reality | 
that they would be faced with on January lst, but I can't | 
say they didn't use any music. | 
ТИП COURT: Аз I understand it, the difference 
that would exist, if your assumption is correct as distinct | 
from Mr. Finkelstein, there would have been a l0-months | 
hiatus, if you were right and a 12-months hiatus, 12 he was | 
right, is that right? 
MR. HRUSKA: Yes, based on what we have now. 
But I am abcut to chop off some of the ear end, too. ' 
THE COURT: We will chop that off after lunch. 
MR. TOPKIS: Your Honor, have you observed -- 
I think that clock is wrong. It doesn't make any differ 
to me. 
THE COURT: All right. We will continue then 
for а while. 
Q Now, do you recall, Mr. Finkelstein, that there 
was a tentative agreement reached between ASCAP on the 
one hand and the broadcasters on the other hand or at 
least the radio natworks on the other hand in August of 
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1941? 

A I Вата a such recollection and I was there. 

Q You believe that not to be the case? 

A We started working om negotiating a contract 
in August. Мг. Meyers and myself. 

Q Do you recall that the networks recommenced 
using ASCAP music in Augus. .f 1941? 

А No, they did not. Our members could have sued 


them for infringement, if they had. The Mutual Broadcasting 


System commenced in May, as I recall it. 

2 I would like to show you a Variety clipping 
of the Times. 

MR. НХЈЅКА: Perhaps since I am showing it to 
the witness we should mark it for ident‘fication. This is 
the only readable copy of this. 

I will mark this as PX918. 

(PX918 was marked for identification.) 

THE COURT: What is the date of it? 

MR. HRUSKA: August 27, 1941. 

Q Mr. Pinkelrtein,can you read that and perhaps 
tell us whether that refreshes your recollection as to the 
fects existing at that time? 

THE COURT: The question is whether that re 
your recollecticn as to the date when the networks resumed 
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using music ín 1941? 


N 


MR. HRUSKA: Yes. 


[2] 


No, it does not. 


fe 


The headline of the article -- 


Cn 


THE COURT: Don't read it into the record. 


o 


He just said it doesn't refresh his recollection and he read 


ч 


1%. 


со 


MR. HRUSKA: I would like to cross-examine him 


O 


on it, even though it is not in evidanoe, your Honor. 


S 


I will try to do so without reading portions of it. 
stand the ruling. 
THE COURT: All right. 
Q Going back, if you can, in your recollection, 
Mr. Finkelstein, to August 1941, do you recall whether at 
that time any informatioh came to you regarding the fact 
that the radio networks were to some extent resrming 


performances of ASCAP music? 


o 


A No. I don't recall any such information 


$ 


хо my attention. 


^N 
— 


Q Do you recall reading any statements to that 


ъз 
-— 


effect in tho newspapers? 


ч 
см 


А No, I don't. 


1597 
w 


> 
en 


Q Do you recall whether ASCAP was surveilling 


3 
3 


A 
м 


rr dio network music in August of 1941 to determine whether 
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or not the networks were makinguse of ASCAP music? 
A Well, I had assumed thot they were but beginning 
in August I was spending all my time, until three in the [ 
morning, many mornings, working out, trying to work out i 
an agreement, and I wasn't checkinc on use at the tine, 
but I had heard of no change in the policy that the networks 
were not, other than Mutual, were not SAC the ASCAP | 
music. 
We were trying to work ^ut an agreement under 
which they would. i 
Q But you do not know for a fact that ASCAP | 
was running & regular surveillance of radio network use | 
to dutermine the extent to which, if any, the radio networks 
were using ASCAP music? | 
MR. HRUSXA: Can we have a yes or no answer to 
that question, your Honor? | 


THE COURT: I take it from the last answer that | 


' 
i 


he said he doesn't now it as a ft. He said he 


assumed so but he was too busy to check it out. 


Q Is thac correct? 
A That's correct. | 
Q Do you know the relative size of the Mutual : 


Broadcasting network in comparison to the NBC networks, 
which were the red and the green -- 
SOUT 4ERN DISTR CT COUR" REPORTERS 
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MR. TOPKIS: Blue. 


THE COU^T: One of those is now ABC, is it? 


The red is ABC? 


The blue is. You know, I have forgotten that 


Do ; u now know the relative sízes of the Mutual 


7 ee — 


network in con -rison to the NBC and C23 netw- ks in 1941? 


ILL TESTA — 


A Well, I was considerably surprised at what I 
learned at that time. 

I thought Mutual Network was a real network 
but it turned out that they didn't seem to register all, 
from the effect they had nn the use of ASCAP music. It 
seemed to have -- if you hid a Broadway show and you were 
hopinc that you could get your music on the air, the fact 
that Mutual was available didn't mean anything. 

Q Did you know that Mutual's broadcasting -— 
were approximately 5 per cent of the revenues of NBC and 
CBS? 

THE COURT: In 1941? 

А I didn't check that at that time, but when you 


give thoso fiqures it doesn't surprise me from wbat I 


learned about the effect of their having sígned an agreement. 


MR. HRUSKA: Your Honor, we could, I think, 


refer to other official statistics on this. There is 
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, 0- 


here a clipping from VArioty dated June 11, 1941, which 


(ЖЛ 
s 


T RT 


sets forth those figures. 


— 


THE COURT: About the revenues of the networks? 


г. 


MR. HRUSKA: Yes, your Honor. 


uU 


THE COURT: What do you want me to do about it? 


MR. HRUSKA: I would like to offer this in 


e 


ч о 
А е А 07-4007 Ж ы; о а Бей 


evidence for proof of that fact. 


Фо 


THE COURT: I think your conversation should be 


with Mr. Topkis. 


MR. TOPKIS: Your Honor, I am sorry, I 


-—* 
t3 


respect Variety but not that much. There is an official 


rz. 


13 document on it, I am sure. The FCC would have something. 


THE COURT: . would prefer to have something 
more, either stockholders reports or -- 

MR. HRUSKA: Very well, your Honor. 

THE COURT: I don't think, however, “hat chere 
is any serious dispute, again, if it is important, that | 
Mutual alone was a considerably smaller outfit than NBC, 


which also included ABC ox the beginnings of it, and CBS, 


Ре — — 
ч о CQ 
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together, in1941. 


= 


" 
2 MR. TOPKIS: would certainly be prepared to | 
23 acknowledge that, your Honor. | 
м THE COURT: І think that is the point yov аге ! 
2. trying to make. : 
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MR. HRUSKA: Exactly. 
Q how, Mr. Finkelstein, you talked about che 
offer that ASCAP made to the broadcasters. I was a little: 
confused as to whether that offer was made in 1940 or 1941, dc 


you recall? 


A On, it was 1940. 

Q And it was a scheduled 3 per cont up tc 7-1/2 
per cent? 

A It was 3 per cent, 4 per cent, 5 per cent for 


the stations and 7-1/2 per cent for the networks. That 
was an offer. 
THE COURT: That is the one thet caused the val: 
out? 
THE WITNESS: That's richt. 
Q Go you happen to recali, Mr. Finkelstein, by 
what percentage that offer had it been accapted by the net- 


works would have increazed the network payments to ASCAP? 


A From sero to 7-1/2 per cant. 

Q Zero, the radio networks? 

A Yes. 

Q That's right. By how much would it have increisad 


the total broadcasting industry payments to ASCAP. 


THE COURT: You mean in dollars? 
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MR. SRUSKA: In percentages. 
MR. TOPXIS: No. in dollars. 
Q Yes. Exactly. How much would the dollars 
that would have been paid under this ASCAP formula -- 
THE COURT: As compared to what was beizg paid 
the year before? 
MR. HRUSKA: Exactly. 


THE COURT: Would you know that? 


Q What was the percentage of increase? 

A I wouldn't know. 

Q Would the figure 200 per cent refresh your ra- 
collection? 

A ^ To reach that figure -- I think that that would | 


be wrong for this reason -- the networks -- you wovld have 
to find -- you could find out just what the figure is in 
this way: What percentage of the business did the netvorks 
account for, what porcentage was the stations and vhat 
were the dollars for t} .e stations that were going to get. 
it at 3 ре. mt, which was a reduction from 5 to 2, 
and what percentage the stations that vere going to get it 
for 4 per cent. 

THE COURT: I must say I don't believe so — 
I am not referring to what you just gaid -- I don't 


understand what the relevance woul4 be of what the network: 
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would have paid on a hypothetical offer or demand, whichever 
way you look at it, that never was consummated. 

MR. HRUSKA: Right, your Honor. The point of 
this is to indicate the state of mind existing in the 
broadcasting industry and onASCAP's side of the table in 
1940. 

THE COURT: Monopolistic wupi:oria? 

MR. HRUSKA: I don't know whether I would 


describe it that way. 


THE COURT: I mean I don't think it would be 


terribly significant. The rates wa know, anyway; whatevsr 


the actual dollar values clearly ASCAP was shooting or an 
enormous increase. At least that is the implication I 

get, es a bargaining position, at least and Mr. Klauber 
was a vary good bargainer and decided the best way to handle 
that would be to walk right out of the room. 

MR. HRUSKA: Т simply want to demonstrate what 
it took to create this situation which Mr. Finkelstein has 
described. 

THE COURT: All right. 

Q Now, you said on direct examination that the 
broadcasters or the networks insisted on a bianket .icense. 
A You misstated, I think, or you are about to. 


Q Sorry. Go ahead and put it right. 
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A When you said the broadcasters insisted on 
а blanket license, we were talking about televisicn. Are 
you talking about television now or radio? 

Q What were you talking about? 

A At that time I was talking about television. 

THE COURT: Yes. As I understand it,you have 
been talking, Mr. Hruska, up to now about radio and the site 
tion in which Mr. Finkelstein said that the broadcasters 
asked for a blanket License was in 1949, was it? 

THE WITNESS: That's correct. 

THE COURT: The negotiations relating to 
television. 

MR. HRUSZA: Yes, І am sorry. I cid mean redic.. 

Q Was ASCAP at that time, 1949, attempting to 
persuade the broadcasters or the networks to take a per 
uso license? 

A Oh, no. It was -- 

THE COURT: You don't mean per use in tho sense 
used here, do you? 

MR. HRUSKA: I mean any license providing for 
а system of payment on a изе basis. 

A No. It was the scope of the license that we 
wero talking about. 


Q Was thare any form of lícense which ASCAP 
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was attempting to get the broadcasters to use other than 
a blanket license? 
A Well, a group of our members wanted the right 
to reserve for their own licensing those uses in which their 


works were presented against any other background than a 


i 
black background, it had to be scenery or where tho performers 


had any costumes. They wanted the right to license that 
themselves and the networks insisted that if they were to 
deal. with ASCAP at all, they would have to have the right 
to use all the works in the repertory and not just those 
works other than tho vorks that were the subject of drama-ic. 
you know, that emanated fron a Broadway show because the i 
writers of the popular songs, non-production, were willing 
to lot their works be used with costume and scenery. At 
least they hadn't entered any objection of it. 

But the broadcasters said if they were williny 
to deal with ASCAP at all, they wanted to have the right 


to use everything in the repertory on 4 blanket basis 


costume. 
MR. HRUSKA: This will take a bit to develop, vour 
Honor, if you want to break now. 
THE COURT: I think we should break поч. 
(Luncheon recess.) 
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AFTERNOON SESSION 
2:00 p.m. 

(In open court.) 

THE COURT: Good afternoon. 

MR. H^USKA: Good afternoon, your Honor. I worder 
if we may request а brief conference in the robing room 
perhaps to discuss a matter relat.:, to cross-examination. 

THE COURT: Very well. 

(Discussion in the robing room off the record.) 
HERMAN PINKELSYTETIN, resumed. 
CONTINUED CROSS-EXAMINATION 
BY MR. HRUSKA: 

Q Mr. Finkelstein, do you believe that ASCAP should 
stop licensing in a particular field when the users and 
the writers and publishers in that field can shift foi: 
themselves? 

A I have never given any thought to that and I don't 
know -- I wouldn't be able to answer a question put that 
way. I would have to have something more concrete. 

Q Right. 

I would like to read to you a statement and then 
ask you a few questions about that statement. The statement 
reads -- 


MR. TOPKIS: Could we know where you are reading 
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from? 

MR. HRUSKA: I'm reading from PX 567 for iden- 
tification, Page 4. 

THE COURT: Am I to understand this is part of 
Mr. Finkelstein's deposition or some other document? 

MR. HRUSKA: No, your Honor, this is some other 
docuuanzc. 


Q "An organization like ASCAP or BMI or anybody 


else should not be permitted to combine in great numbers 


unless thore is a necessity for that combination.  ASCAP 
is a voiuntary association. Ву its consent dscrees its 
activities are limited to those things for which the 
combination is necessary, that is, it can only license the 
non-drenatic performing rights because in all other fields 
the writer and the publisher can shift for themselves, and 
во can the uger.” 
Do you agree with that statement, Mr. Fink? 

A In a general way, that's a correct statement. In 
a ganezal, you know -- I would want to have it reduced to 
concrete situations. 

Q Do you rel! giving testimony before a Special 
Committos of the Judiciary of thc House of Representatives 
on Saptenber 18, 1956? 


MR. TOPKIS: If your Honor please, I gather thet 
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Mr. Finkelstein has now been confronted with a statement 
that he made seventeen years ago. 

THE COURT: What is your objection? 

MR. TOPKIS: And it is being suggested that it is 
in some degree inconsistent with what he has just testified 
to. I don't see any incensistency. I object to it. 

MR. HRUSKA: I have not suggested, your Honor, 
that it is inconsistent. 

THE COURT: He's your witness for that; is that 
right? 

MR. HRUSKA: Your Honor -- 

THE COURT: I don't think Mr. Finkelstein has 
indicated that ^e thought that ASCAP should be in 
existance чїїзса it isn't necessary. І am puzzled by the offe: 
of it. 

MR. HRUSKA: It is a predicate for further 
examination, your Honor. 

THE СООК": Subject to connection. If we can 
move along. 

MR. HRUSKA: Yes, your Honor. For that purpose, 
I would like to offer this document into evidence. 

T4E COURT: When it's connected, I will consider 


the offer. ! 


O Do you racaJl having testified on that occasion, 
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Mr. Pinkelstein? 

A Was that the investigaticn into the networks as 
monopol ies? 

Q Does the fact that it was the Special Subcommittee 
of tne Judiciary of the House of Representatives in connection 
with the study of the entí-trust laws and the fact that 
it was testimony given in SEptember 1956 refresh your recol- 
lection as to having given such testimony? 

A I don't remember the date. It's not one of these 
dates that I have fixed in my mind, but I remember the 
occasion. 

Q You do remember the occasion. 

You believe that was a true statement in contact 

A In context I'm sure it was a true statement. 

Q I would like you to assume, Mr. Pinkelstein, 
that ASCAP and BMI are enjoined from licensing television 
networks. 

Do you believe under those circumstances, Mr. 
Finkelstein, that the market for the licensing of non- 
dramatic performing rights could function for the television 
netvorks? 

A Well, I suppose it could. After all, it functioned 
when they had no licenses at all from ASCAP and ASCAP had 
everything. I suppose if they just eliminated two of the 
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‘hres, that it would function. I have no reason to 


bol! s otherwise. 


jbe i Finkelstein ~ cross 3€ 82 
4 Do you believe that tha^ is an example of a 
marker functioning, when the radio networks have terminate: 
their use of ASCAP music? 
MR. TOPKIS: Is counsel arguing with the wit- 
ness, your Honor? 
MR. HRUSKA: I am trving to understand Mr. Ріпка: - 
stein's answer. 
THE COURT: I understand that's recisely what 
Mr. Pinkelstein said, except he didn'tuse the year but wher. 
you said that you believe that it functioned on one prior 
occasion when ASCAP  '- nses were not used, wasn't that whic 
you meant? 
A What I had in mind, your Honor, was that tl 
money from advertisers didn't fall off, there was no great 
public domand for something else and so, in my view, fror. 
the networks point of view, the market functioned perfect! 
all rigi from their point of view. 
THE COURT: That anzwers the question. 
Q Mr. Finkelsteim, let us, for the purpose of 
this next question, define market functioning as a sítuation 
in which the television networks and the producers of 
television network programs on the one hand and the owners 
of copyrighted music owned can make sufficient contact 


with each other to enable tham to deal for music performance 


E ^ IPT ду. 0 
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rights and let me ask you whether you believe that the 
would function in that sense, as I have defined it, in 
event that ASCAP and EMI were enjoined from licensing tele- 
vision networks. 

A 0211, with the power of the networks to contro. 
the taste for music, and you are talking about television 
and the supplyof material to the public, they can make any 
kind of market they want and, therefore, that narket will 
function. 

Q I believe in my definition of market functioning 
I had asked you to assume that the owners of copyrights. 
present members of che ASCAP organization and affiliates ої 
BMI organization, would make sufficient contact with pro- 
ducers of television program: to enable an opportunity be- 
tween producers and copyright owners to deal. 

Is that the definition of market fuactioning 
which you took into account in giving your last answer? 

A Hruska, you see, we are discussing this in 
reference to a proposal of CBS, called your per use system. 

Q sir. 

THE COURT: Not at the moment, Mr. Finkelstein. 
The sole question I understand Mr. Hruska to be asking at 


the present time is, if the Court were or if somehow or other 


it resulted that something brought about the fact, and I 
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guess it would have to be th» Court, and if the Court vare 


ta cenjcin ASCAP and BMI from licensing whe non-dramatic 
use oi music for television, I would take it, in your otis ог 
wovld it be possible for the buyers and sellers of iwusic or 
the users and producers of music to conczact each other suf- 
ficiently so as to be able to deal in the sale and use от 
music. 
A Well, we would have to take into consideratic: 

what comes into it--what takes its piace. Ocherwis#, 
can't wake a judgment. 

THE COURT: As I understand Mr. Hruska's question 
he is not assuming that anything takes its place. 

MR. HRUSKA: Exactly, your Honor. 

THE COURT: I mean, it is possible to theorize 
thet if you and BMI, and that is ASCAP and BMI, were out о? 
the picture, something else would grow up, but he is talking - 
about the day after the injunction is entered, as I get hi3 
question, or the period immediately afterward. 

MR. HRUSKA: The period, yes, sir. 

A If there were such an ir junction, as I see it, the 

three networks would decide how the business was going to b? 
done and it would be done that vay, period. 

THE COURT: I think you have answered it 


severai times that way. 
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I can't sec any other answer, your Honcr. 

Q Mr. Finkelstein, io you think, then, that tis 
licensing of performance rights to television networks is : 
field in which the copyright cwrers on the one hand and the 
network users of music on tha other hand can shift for 
themseives? 

A Well, certainly the networks can shift for than- 
selves and if the networks decided that instead of buying 
things on a blanket basis that they were going to deal wit: 
each writer and each publisher individually, I think that i: 
the networks dicn't use the power they have, that is, if a 
particular writer or publisher cidn't accede to wha* tie пз: 
work thought was a fair príce from the network's point of 
view, if that writer or publisher didn't have to worry about 
losing the market to two hundred stations in prime cime for 


all his woxks and bear in mind that Warner Brothers lost that: 


market for seven months when they decided they weren't дої 17 | 


to clear on the networks terms, if you could conceive of a 
world in which the networks didn't have the power they hav? 
and didn't exercise that power, I would say yes, it woula 
work all around. 

Q So that except fcr whatyou referred to as the 
networks power, you believe that the licensing of performance 


rights to television networks is a field from which ASCAP 


iy i TIE, 
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She: ul 


i think you hac 
ча correct me if I am wrong, 
and publishers on the ori 
for themselves, hat ASCAP 


; 


based on “het logic. 


woula уси, the licensing 


a field fron which ASCAF sh 
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MR. TOPKIS: That question has been askec and 
answered. That is one objection. Another objection is tat 
it is arguing with the witness. 

THE COURT: I think at this point it is acqumen’., 
but I also think there are hypotheses in the second half of 
Mr. Finkelstein's answer which are so significant that to :5! 
him if tne networks didn't have the power that he believes 
they have would aot illuminate the subject for me very mucii, 
because he does believe that they do have the power he bel eves 
they have. 

Can we move along? 


MR. HRUSKA: Yes. 


Q Do zu think because of the power that you alluded 
to, Mr. Finkelstein, that writers and publishers of music 
would not want to have the situationcreated in which ASCAP 
and „МТ discontinued licensing television networks? 

MR. TOPKIS: Oh, I object to that question as » 
matter of form. 

THE COURT: No. 111 allow the question. 

Would you repeat the question, please. 

(Question read.) 

THE COURT: I think Mr. Finkelstein was asked эл 


direct what he thought the reactions of members of ASCAP 


would be on the basis of his long experience and recognizing 
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the linitations of any man speaking for another group, 
I'li hear it with the sam caveat I expressed this rornin'. 
(Question read.) 


MR. TOPKIS: Your Honor, the reason I objected 


to that as a matter of form is that it really embraces two 


questions--one, would writers and publishers of music not «ent 


to see ASCAP and BMI go ovt of the business and, two, if ves 


to one, then is the reason that--et cetera. 


And it is a terribly complex question. It is 


not terribly compiex but it is somewhat complex. 


ТИБ COURT: Break it into two. 


Q Do you believe that writers and publishers of 


music would be happy or unhappy at the prospect of ASCAP 
going out of the business of licensing television networks. 
A Oh, I think if thay--I taink most of ther, if 


they thought they were going to get more moaey would be ve:y 


happy to have that happen and I think a number of them vou. d 
say, no matter how much money there is, we couldn't give up 


creating works and spend all this time administering the 


rights and so they would be unhappy. 


It would all depend I believe on who you talked 


to and what considerations you had. Рог the publishers, for 


the most part, it would be a matter of money. For the 


writers, moaey, yes, but they would also worry about how mach 
Í 
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it interfered with their exercise--how much they һа: 
watch the publishers and ali thit, in exercising thi: 
rights. 

Q You don't believe that writers or publishers 
would be concerned about the bargaining power of tho nctvo-ks 
which vou alluded to a few questions back? 

À Oh, I think that wher. they went into the ques- 
tion of morey, that they would think in terms--the publish 
who really knows the facts, would face the геаїіёбу- -І һе, 
it all the time--of if they turn down a network in what th» 
network wants to do, they are going to Le--thoy are apt co ba 
blocked out from the networks. 

That would mean а great lost of money if they 
did that. 

Now, if the netwcrks didn't have tnat power, if 
the networks couldn't buy fcr 200 stations at one time in 
prime time or block out that--that’s one-third of the 
entire market, moneywise, ard in terms of launching songs, 
that would be another, quite a different thing. 

So that you can't divorce the two. 


Q Well, Mr. Finkelstein, you testified earlier on 


your believe regarding a certain degree of power and we don't 


have to quantify it right ncw, in the hands of television 


networks. 
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The question is, do you believe, based on ус 
experience in talking to writers end publishers, that t e" 
would be concerned, worried, -out that power in tne evont 
ASCAP and BMI were enjoined from licensing television nctwcrk: 

A Well, I know from experience, the 3M thing 
example, if you make the right offer to--if уси--% леп 

MR. HRUSKA: Your Honor, may I request tht 
question initially be answered with a yes or no? 

A I don't think it can be, yo:r Honor. 

THE COURT: I don't know that it is :uscepti»ie 
immediately to a yes or no but I would like as specific га 
answer as possible. 

MR. HRUSKA: Without going otf on 21. 

THE COURT: Would you read tle que:tion. 

(Question read.) 

A The answer is yes, they would X: concerned abcut. 
that power. 
Q And would that concern, in your :udgment, be 


sufficient to lead those writers and publishers to the зоп: 


clusion that they would be better off if FSM were to resume 
l 


licensing television networks? 
A Not at all. It would depend on the of-‘er thay 


got from the network. 


2/3/13 
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Q Do you believe ASCAP is necessary for television 
networks? 

7. Frankly, I don't know. I don't know, if I were 
a television network, whether I would consider ASCAP 
necessary or not, if I were the CBS television network. 

Q I would like you to look at PX 13 for identifi- 
cation, Mr. Finkelatein, particularly Paragraph 10. 

THE COURT: What exhibit? 

MR. HRUSKA: РХ 13, your Honor. 

MR. TOPKIS: Does your Honow have a copy of that 
document? 

THE COURT: No. 

MR. TOPKIS: I don't understand why it's being 
shown to the witness, your Honor. 

MR. HRUSKA: Because I'm about to ask him some 
questions about it, your Honor. 

MR. TOPKIS: Not related to prior testimony, I 
take it? To hand the witness a document of 12 pages and 
ask him to read it, it seems to me -- 

MR. HRUSKA: I didn't agk him to read the whole 
document. I just asked him to look at Paragraph 10. 

THE COURT: All richt, Mr. Topkis. Let's see 
what happens before you object. 

A I have finished reading that. 
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THE COURT: All right. 
Now will you ask ths question? 
MR. HRUSKA: Yes, your Honor. 

Q As a result of reading ?aragraph 10 of that 
affidavit, Mr. Finkelstein, would you like to change your 
tesitmony in any way regarding ths necessity of CN 
to television networks? 

A I would say that that Paragraph 10 ccnforms 
completely with what I have said here. 

Q Do you rscall the proceeding in whch NBC sought 
a nuclevs license, so called, from NSC? 

A I do. 

In 1970? 


Yes, sir. 


Do you recall having charac:erized one of NBC's 


as the position that ASCAP ìs unrecessary? 

Well, I was saying -- 

THE COURT: Who having -- 

MR. HRUSKA: Mr. Finkelstein. 

COURT: Mr. Finkelstein having aid 

MR. HRUSKA:  -- having characterized an NBC 
contention as meaning that ASCAP мав unnscessaiy. 

THE COURT: The question is whether уо. recall 
having taken that position, Mr. Finkelstein. I don't know 
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whether you did or not. 
A No. 

MR. HRUSKA: Your Honor, I would like to offer 
this document in evidence as inconsistent with Mr. 
Finkelstein's testimony. 

MR. TOPKIS: Is this on the issue of credibility? 

MR. HRUSKA: No, this is on the issus posed by 
the question, the matter posed by the question, and that is 
whether or not ASCAP is necessary for television networks 
and the reasons for that as set forth in this affidavit. 

THE COURT: I will rule on that after Mr. Topkis 
has an opportunity, if he wishes, on redirect to ask Mr. 
Finkelstein why he thinks this affidavit is consistent with 
his earlier testimony. 

MR. TOPKIS: I am at a loss te understand why 
it is admissible under any circumstances, your Honor. 

THE COURT: I suppose a statemint, inconsistent 
Statement made by а witness on a prior occasion would be -- 


MR. TOPKIS: But Mr. Hruska dis:laimed -- 


THE COURT: I think that's the only basis, frankly. 


It's either I don't believe what Mr. Finkelstein is saying 
now or I don't believe what he said at an earlier time. 
MR. HRUSKA: If I disclaimed credibility as a 
ground, I did not mean to do that, but I do not believe that 
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it 1s the most important ground. I believe *he most 
impo: tant ground is that the statements contained in this 
affidavit are admissions of a party. 

THE COURT: In this case? 

MR. HRUSKA: In this case, yes, indesd. 

COURT: 1з that an affidavit in this case? 

MR. HRUSKA: No, this is an affidavit submitted 
by Mr. Finkelstein in the NBC proceeding in 1970. 

THE COURT: I аш willing if I am persuaded that 
it's inconsistent with what Mr. Finkelstein has al. заду 
said to take it for the purpose of casting doubt on, we 
call it, credibility, but, anyway, the dependability of 
the opinions he has expressed here today, but not as anything | 


else. 


to аек Mr. Fink#lstein any questions. 

MR. TOPKIS: In the interest of economy, your Honor 
could I show you Paragraph 10 now and ask you now to rule 
on tne very basis that your Honor spelled out? 

THE COURT: Yes. 


THE WITNESS: You have to look at Paragraph 9, 


THE COURT: You would like me to look at 9, what 


you consider relevant? 


i 

| 

I will allow you before I accept it, if you wish, 
| 

| 


(Pausa.) 
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MR. HRUSKA: The sentences I'm particularly 
interested in are the first two sentence... of Paragraph 10. 

THE COURT: I don't see that the first two san- 
tances of Paragraph 10 express any opinion of the witness 
at all. If I read it correctly, ít says,"NBC seeks to 
justify that use of its nonopoly," and that's an expression 
of Mr. Finkelstein as to what he understands NBC to be 
trying to do, and then he says, "That statement is directly 
contrary not only to experience" -- is it the phrase, "not 
only to experience"? 

MR. HRUSKA: Yes, that is the key phrase. But 
that phrase, coupled with the statement that -- 

THE COURT: I can't say, Mr. Hruska, that this 
esoteric material is necessarily inconsistent with what 
Mr. Pink has to say. You have him here live to cross- 
examine him and get him to be as precise as possible abcut 
his present position. 

In any event, as to this particular passage, the 
objection is sustained. 

MR. HRUSKA: I would like to make an offer of proof 
your Honor, that through this document in cross-examination 
of Mr. Finkelstein, we could establish his position 
taken under oath, that his opinion, experience, demonstrated 
that ASCAP was necessary for televis‘on networks -- 
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THE COURT: Мк. Hruska, I have never рг, ented 
yeu from doing that. If you want to ark hi^ ny questions 
you want, such as don't you thiak that tis is not necessary 
or didn't you say on such-and-such a data it wasn't 
necessary, and confront him as any other witnes. with a 
document which apparently is different from that, ycu are 
perfectly free to do that. 

In a sense, that's what you have just attempted 
to do on this particular point, and I hive disagreed that 
the particular document is inconsistert with the particular 
question. 

MR. Н JSKA: Let ma make jt clear then. 

Q Haven't you taken the porition -- 

THE COURT: I must also point out, as I understood 
Mr. Finkelstein's answer to your quastion about whether 
ASCAP was necessary for T.V. orks, he said he didn't 
know, in effect, because he wain't an officer of CBS. 

In other words, the answer I cook to mean that the question 
of whether it is necessary can really only be determined 
from the point of view of those who aro operating the 
networks. 

Was that correct? 

THE WITNESS: That's correct, your Honor. 

Q Let me put it this vay, Mr. Finkelstein: 
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| 
i 
Haven't you taken the positior on a prior occasion | 


that, ір your judgment, experience indicated that ASCAP 


| 
wes necessary for television networks? | 
{ 


MR. TOPKIS: Could the witness be shown the occasion 


on which it is suggested? 


| 
THE COURT: He can say "I don't remember’ perhaps, | 


and then bs ahown. 


Are we going to be right back at this exhibit? 


MR. HRUSKA: Yes, we are, your Honor. 


MR. TOPKIS: I thought that was the fact. 


THE COURT: This, it seems to ma, із a futility 


on this part?^ular point. 


Go ahead and answer. Is that the position you 
15 have t^ken, Mr. Finkelstein? 


16 Do you want the question read back? 
7 THE WITNESS: I'd better get the question. 
18 THE COURT. Would you please read back t^e question 
i (Record read.) 
~ 20 | A Well, I happen to know now the occasion that you 
2 j| refer to. What I was saying at that time, a position taken 
2 by NBC wes specious and I gave my reasons. 
2 Z i THE COURT: What do you mean by the phrase that 
24 


MR. HRUSKA: Contrary to experieice. 


SOUTHERN DISTRICT COURT REPORT: 28 
| UNITED STATES CCURT HOUSE 
FOLEY SQUARE, N.Y., М.Ү. 10007 TELEPHONE: CORTLANDT 7-4580 


it was inconsistent with experience, too? | 


—À 


* 
" 


Finkelstein-cross 
THE COURT: What did that mean? 
THE WITNESS: I was saying, in fact, NBC -- if 
you look at Paragraph 9, I said, "Moreover, NBC is seeking 
the aid of this Court in furtherance of that attempted use 


of its power to drive down the price paid for individual 


compositions." 


Then I picked their position apart and I say that, 
now they are really not saying that -- their position isn't 
that ASCAP isn't necessary to them. They want to use all 
the benefits as I think CBS dows right now in this case, 
wants to use all the benefits that ASCAP can confer, but not 
be subject to any of the correlative responsibilities that 
go with accepting those banefits NBC was seeking, was 
taking the position just in order to drive down the price 
that they would pay if they were dealing with 11 'ividuals, 
and they could do that because of their power. They would 
not have to worry about beint charged with violating the 
anti-trust law because they would have а c of the 
Court protecting them. If you read this affiaavit, you 
will find that that's what is said there. 

Q That was the basis for your judgmen that exper- 
ience indicated that ASCAP was necessary for television 
networks? 

MR. TOPKIS: There's no such statement here. 
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THE COURT: Sustained. You are not reading the 
affidavit. You аге just giving your own construction of 
the affidavit. 
The affidavit uses certain words. If you want to 
вау that was the basis of your saying the following, I 
will allow that question. 
Q What was the experience contrary to the NBC 
position that ASCAP was unnecessary to television networks? 
A Well -- 
MR. TOPKIS: Excuse me, your Honor. 
That is not a statement -- this is so silly. 
We are arguing about words ín а paragraph three years ago 
in another country. 
Your Honor, I object to thís on the ground it's 
pointless haggling. I'm not sure that's an objection 
know to the rules of evidence, but I will press it. 
THE COURT: I will sustain the objection on the 


grounds that the question has been asked and answered 


You can argue that Mr. Finkeletein's answer hasn't 
been satisfactory, but I think he's answered that question 


several times. 
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MR. HRUSKA: I really, with all respect, your 
Honor, don't think I cam argue very much at all without 
getting this affidavit in evidence for the purpose of making 
the argument. I believe that the statements in this 
affidavit are crystal clear and — 

THE COURT: And I disagree. 

MR. HRUSKA: I understand that, but I don't 
see how I can ever make an argument of the nature your Honor 
just suggested without having some portion of this record 
to refer to the two sentences in the affidavit. 

THE COURT: I don't see why you can't say, 
"Mr. Finkelstein, you said so and so 2 1970. How do you 
reconcile that statement with what you saíd on the record 
five minutes ago." 

MR. HRUSKA: А11 right. 

Q Mr. Pinkelstein, in 1970, you said that NBC's 
position that ASCAP is unnecessary was directly contrary 
to experience -- 

MR, TOPKIS: Mo. 

THE COURT: Just read the sentence and then 
we will have the whole thing in there. 

MR. HRUSKA: It is two sentences. 

THE COURT: Two sentences. 

In 1970, you wrote these two sentences in an 
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affidavit: 


"NBC seeks to justify that use of its monopoly 


power to force down the price of music on the grounds that 


the service performed Bb ASCAP is unnecessary and involves 
unwarranted overhead агі other costs. That statement is 
directiy contrary not only to experience but to stateuent; 
pruviously made in this court by the chairman of the hoard 
of directors and general counsel of Broadcast Music, Inc." 

MR. HRUSKA: The rest of this is immaterial. 

THE COURT: Yes. 

The question is, Mr. Finkelstein, how do you 
reconcile those statements with your statement earlier this 
afternoon that you dídn't know if ASCAP were necessary 
to а TV network. 

MR. HRUSKA: Precisely. 

A I was saying that the NBC position, the NBC 
statement of its position was just an excuse for exercising 
its monopoly power and I cited in support of that, based 
on experience, & statement by none other than a member of 
the firm representing CBS, president of BMI and the BMI 
was a corporation organized by the broadcasting industry 
and I thought that was sufficient to -- sufficient statement 


made under other circumotances -- 
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THE COURT: Are you saying that the experience 
that was referred to in that sentence was the statenent 
made by Mr. Kaye? 


1 
| 
THE WITNESS: 1 cited that as supporting the | 
| 
experience, that the service that ASCAP performed for the | 

| 


network and that ín my opinion, I think -- now, this is 
just a personal judgment — I think this proceeding, for 
example, this is just шу own thought and it may be и 
was brought for the purpose of driving down the price of 

& blanket license. 


THE COURT: You mean this proceeding? 


THE WITHESS: This very proceeding now. 
That if I had said to CBS in answer to their 
letter of December 19, asking for this kind of license. 


if I had said, "Well, we will give you a blanket license for 


‚| 
| 


$0 per cent of the present roney," they would have grabbed 
it and -- 


THE COURT: So, are you saying ín effect that 


you believe that the remarks that were conta:ned in your 


— 


QS rr ere 


affidavit are equally applicable to your position here? 


м 


THE WITNESS: I do, your Honor. 


“ 


Q Do you believe, Mr. Finkelstein, that experience 


m 


demonstrates that ASCAP is necessary for th» CBS television 


network? 


N 
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A I just think that I have answered that question.| 
" I think you can get along without ASCAP and | 
I think that you would love to have all the convenience 


at less money. 


| 

| 

THE COURT: We have never definod the word 
"necessary," Mr. Hruska. We will -- | 
à MR. HRUSKA: Let me pursue it this way, your | 
d ven | 
10 

MR. TOPKIS: Other than pursue it, сап we spesk | 
i | 
à of it of whipping as in whipping a dead horse? | 
" | 
Q Is it true that largp scale users of copy- 
а righted musical works would find it wholly impractical to 
| deal with individual copyright owners to fulfill tir 
; ments for music performing rights. 
" MR. TOPKIS: Could we know from where Mr. 
Rhuska is reading. 
: THE WITNESS: That is Cascade. 
е Has the question been asked? I am ready fer it 
;| THE COURT: The question is asked. 
" Do you want it read back? | 
>| THE WITNESS: Yes, please. I think I kncw ше 
е the question is. 
“| Your question is, is it true that large scale 
M 
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users have to resort to this kind of clearance in order 
to be able to do busíness? Large scale users of music. 
MR. HRUSKA: May I repeat the question, your 
Honor, because I would like to get it exactly the way I 
asked it, rather than having Mr. Finkelstein rephrase it. 
THE COURT: You may, but I must say, at this 
Stage I don't know any substantial difference between what 
you read and what Mr. Finkelstein said. 


Q Is it true that large scale users of copy- 


righted musical works would find it wholly impractical to 


deal with individual copyright owners to fulfill their requife 
ments for musíc performing rights? 

A I said that in the context of a case involving 
& Washington broadcaster, a single station, and I was 
about large scale users and I mean anybody that uses music 
а large scale as opposed to somebody who uses occasional 
music and I think the very existence of ASCAP is for the 
purpose of satisfying the neods of those large-scale users 
who have to have access to such a large repertory that so 
far we heven't found a better way to meet that, in fairness 
to the suppliers and in fairness to the unions. In fairne 
to both groups, then the ASCAP thing offers as we have set 
it up in the 1950 amended judgment. 

MR. HRUSKA: Your Honor -- 
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Q I would like to read you a portion of your 
deposition given in this case at Page -- 
THE COURT: The case ve are in now. 
MR. HRUSKA: 7^8, in this lawenit. 


Q Beginning at Page 46, Line 22: 


musical works would find it wholly impractical to deal with 
individual copyright owners to fulfill their requirements 
for music performing rights? 

"A I believe they would. 

"Q Is CTN a large scale user? 

"A Oh,yes." 

Mr. Pinkelstein, was that testimony true when 
you gave it? 

A That testimony was true when I gave it and it 
was supplemented later, if you wish me to tell you how, 
I will do that now. 

Q I think I will leave that for your own counsel 
on redirect. 

Do you believe, Mr. Finkelstein, that in the 
field of music performing rights the large scale user is 
obliged to deal with all the copyright owners for whose 
musical oompositions there is a public demand? 

A I believed that when I said it but going back 
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Q Is it true that large scale users of ccpyrighted 


a 


! 
i 
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1940-'41, and reviewing the situation that the Warner 


} 
| 
| а 
Bros. found themselves in, I would say that I should qvalify E 


that statement, that large scale users other than network 
broadcasters are in that position. 

I would say the network broadcasters can create | 
any world they want. 

THE COURT: Whon you read from ihe deposition 
would you indicate the page you are referring to, not only 
for Mr. Topkis but when I an going o er all of this up in 
my ivory tower, I may wish to look at the deposit эп —Y 

MR. HRUSKA: Yes. Tha last portion from the ; 
deposition started at Page 206, and went to the following | 
page. 

THE COURT: Do you care, Mr. Finkelstein, to 
elaborate on why you think your opinion should be qualified ' 
to eliminate or put the networks in a separate category? 


THE WITNESS: Yos, your Honor. 


At the end of 1935, the ASCAP agreement with 


Ill 


its members expired, it expires every ten ears or whatever, 


2 
— 


for the whole membership. Any member can resign at the end 


r 


of a whole year but -- it will expire in 1975. 


THE COURT: You mean if I wait until then, I 


won't have to write an opinion? 


THE WITNESS: And when that happened in the end af 


sao ee = 
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1935, Warner Bros., complaíning that ASCAP wasn't doing 
a job for them because they weren't licensing the networks, 
withdrew from ASCAP aad the result was that Warner Bros. 
couldn't get one of their -- then they tried to license 
the networks independently and the result was that they 


couldn't get any of their works performed on the networks 


—— 2 —— 


and their writers began saying that they wanted to withdraw | 


their work from that Warner catalog, they wouldn't place 
works with Warner and after they had seven months of 
experience being outside of ASCAP, they were forced back 
in, not by ASCAP but by the networks, because the networks 
wouldn't perform their works unless they were members of 
the Society. 

Now,today, they wouldn't perform a composition 
unless the writer is, or publisher or copyright owner, 
whoever it is, is either a member of ASCAP or affiliated 
with BMI or SESAC or is in a position to give them an 
indemnification agreement that they can respect, bond or 


whatever they require. 


So that when I think back about this experience 


that applies generally and I think of the networks separatel 


I have to say, well, the networks aro in a different posi 
they can create any kind of a world they want; thev have 


done it. 
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Вах улеп they craated BMI, the networks put up 
the погсу for it and NBC supolied the financial officer 
anc Св“ supplied the legal officer and they put up each t: 
million and a quarter dollars to start it going, so the 
against the experisnce we have had, we know that 
‘works can create any world ey want, prov: ded tey 
ve to vorrv about offending the antitrust laws 
chey have a decree of the Court that sanctions waat 


doing, they cre really in and che author is reall 


Now, the 1941 situation and the 1935 situation 
that you referred tc were situations in which, I think, yo: 
had cariier told us, in your belier, tha networks agreed 
among themselves to act in а certainway; in 1941 not to use 
АЅСАГ ru;ic. 

I ask уси to assume that NBC and ABC Television 
Networks retained heir ASCAP licenses, whereas the CBS Tele 


vision Network caacelud its ASCAP license, do you think 


the CBS ‘'eievision Network would, under those circumstances, 


be obliaed to deal with all the copyright owners for whose 
musica; compositions here was г public demand? 
А Well, I con't assume tbat as а proper premise, 


because oux agreements with CBS -- with NBC and ABC provide 


thet iy you get some special form of licensing in this 
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case, they are entitled to thé same form of licensing and 
you can be sure that all three of you will be on the same 
basis. So that it won't be CBS against the other two, 
but it will be all three. A 

THE COURT: I don't think that answers the 


question. Mr. Hruska was assuming that CBS canceled its 


license; it had no relations with ASCAP and NBC and ABC did 


not do that and continued to go along on the present arrange 


rr 


ments and the question was whether under the circumstances . 


you believe “hat CBS would be obliged to deal with publisherp 


=: 


whose music was in demand, public demand. 

THE WITNESS: Weil, I imagine that only CBS 
can tell you that. I am sure they have some plans about 
that eventuality. 

Q Mr. Finkelstein, do you recall having written 


an article ed Public Performance Rights in Music and 


| 
| 


Performance Rights Societies, in1952 for a publication 


entitled “Copyright Problems Analyzed,” and perhaps if I 


show you the article, you would have a fresher recollection 


| 
of it. This is PX15 for idantification. | 
| 
! 


MR. TOPKIS: Is the question did Mr. Finkelstein) 


. 


| 
| 
write this document? | 


t 
——— 


MR. RHUSKA: Yes. Well, whether he recalls writ 


P — 


As this indicates, it was a lecture I gave. 
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Q Right. 

When you said in this article at page 83, “The 
fact is that in the field of per orming rights the large 
user is obliged to deal with all the copyright owners for 
whose musical compositions there is a public demand", did 
you mean to exclude the CBS television netwe rk fror that 
statement? 

MR. TOPKIS: )bjectio , your Honcr Isn't thi 
just pointless argument? 

THE COURT: I will sustain the bjection. 7 
understand Mr. Finkelstein’s t 1 \ 2 ave said at least 
up through the point at which he was deposed in this case 
he generally stated his view along the lines indicated in 
this article and in his deposition, and that he now wishes 
to qualify that on refiection by having conclude! that the 
networks have certain special characteristics which should 
be recognized as putting them in separate catego ies. I am 
just trying to wrap this up Do I have you righ:? 

TUE WITNE That“ orrect. 

THE COURT: He's been indicating that everything 
that went before did not have that ;ualification There's 
no point of our arguing all day about this. 

Q І hope this will clarify things. Am correct 
in understanding, Mr. Finkelsteín, that the base: for the 
i DF d: 
“t Se PES TOR ys 
t 4 40 x "ove c» CORTLAND ?-&Ё! 
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qualification consists of the 1941 experience and the 1935 


experience that you have previously alluded to? 


A Well-- | 

Q Or the conclusions that you draw from those | 

t 

experiences? | 
A Untii the NBC application and that kind of thing, | 


I had no reason to separate out the networks from all other 
users. After all, if I were running a ne^work, I would el - 
if I were running a network, I would feel nothing that I | 
had to operate in the public interest, convenience and | 
necessity, that I had to have--if there was а means of my | 
getting ready access to everything, I would feel that I had | 
to take advantage of that as long as it was reasonable. 

I don't think--I think thet I have learned to- 


I have come to the conclusion that one or two or three of th 


“networks, and I don't know how many it is, has core to the 


same kind of conclusion that was reached in 1941. '41, 


that if the people who write and publish music are puBhed 


around enough by the power that the networks have, the price 


will go down. | 
When I reflect on whether there's any real 
merit, whether I ought to be afraid of what may happen, I | 
have to think in terms of, well, they are able to get along 
without all of us bcfore, why can't they do it again. So 
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I come to the conclusion that you really don't need ASCAP 
or BMI or SESAC either for a temporary period or whatever 
it is. I'm pretty sure it would only be а temporary period. 
Until you could dictate the price for the prodvct on the 
basis which says your convenience, which would Le the blankat 
basis, you will try anything else and control your use of 
music and only you can do that, no other user can, 

THE COURT: When you say you, do you mean CBS in 
particular? 

THE WITNESS: I mean the three networks. CBS, 
NBC number 1, NBC number 2 and ASC in that order. 

Q Is it your belief CBS can do that if NBC and 


ABC are not doing that, but operating under the ASCA’ blanket! 


license? 


are saving money by what you do will join you and they have 


the riaht to do that. Perhaps I am not responsive. 


{ 

! 

t 

і 

А I'm sure that the other two if they think you | 
{ 


Q I don't think you are, Mr. FinBelstein. I would 
like you to answer whether in your jucgment, Mr. Finkelst:in, 
CBS can limit its use in the way you described in your 
next to last answer if NBC and ABC моге operating under 
an ASCAP blanket license? 

A Well, they could do it ail right. For instance, 
CBS decided on radio that they would go all talk. "he other 
networks by and large have c^ntinued their music policy. 

у Cfo) ERST ЕВУ 
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CBS is getting along perfectly well all talk. 

Q You think а television network could go all talk 
and get along perfectly well? 

A I said in radio you decided you would get along 
the necessity for an ASCAP blanket license of the kind you 
would have been having at least. and you would be successful 
in doing it. 

Now, in television, I don't know how you might 
want to change your programming. I don't know whether you 
need the concurrence of the other two networks or not to do 
it. I know this, that if in this proce ding you were to get 
what you seek, the ^ther two networks would have the same 
thing. That is something that I have to think about. 

Q Ac has already told you that they would take a-- 

THE COURT: I think what Mr. Finkelstein means is 
that he assumes that the outcome of this case would generall 
be applica le and available to other networks. 

A We have agreed on that, your Honor, with the othe 
networks. 

THE COURT: Ала if the choice is available and 
desirable to you, it presumably in his mind would be availa 
and desirable to them, is that right? 

THE WITNESS: Yes, your Honor. 

In fact, NBC has stated to you that they would 
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take such a license, haven't they? 
A I didn't say that, Mr. Hruska. 
Q I believe you said it before, sir. 
I think the record will speak for itself. 
Let's turn to ít. 
THE COURT: Does it really make any difference? 


MR. HRUSKA: 1% happens to be the one part of my 


notes, your Пооог, where I didn't put the page reference down! 


THE COURT: I don't care whether Mr. Pinkelstein 
said NBC told them that or he didn't tell them that. It is 
a reasonable thing for one to assume. 7 understand you to 
say that there's been some agreement to that effect. 


THE WITNESS: Yes, your Honor. They have insisted 


Q Do you believe that anyone furnishing musíc to the 
public must not only be able to furnish whatever the public 
demands but also be able to do that without havirg to conduct 
extended negotiations to obtain licenses? 

A If you change that must to should, I would say 
that that would be applicable today. I may have said at one 
time that everybody must. I would have to qualify that today 
by the same qualification that I made about the three network 
The obligation--I think the obligation is there on the part 


of all users, partícular broadcasters, to see that the public 
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gets what it wants and on the part of the suppliers of music, 
notwithstanding their exclusive rights and their copyrights. 
I think ASCAP, for example, oes the public an obligation 

to see that it doesn't put any unreasonable roadblocks in the 
way of all the music that any user might want or that the 


public demands being available to the public. I think the 


"m"————— — 


1940-41 situation if it can be ever avoided again, ought to 


be. I think that's why we agreed to the 1950 arrangement 


— 


where the Court can fix the price. 
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Q Mr. Finkelstein, I would like you to assume that 

ASCAP was split into three groups. 

Irving Berlin, Rodgers and Hammerstein and Cole 
Porter music in one group, the estates of Jerome Kern, 
Sígmund Rothberg, Victor Herbert and other estates in a 
second group and all other popular writers in a third group. 

Would any large scale user have to secure licenses 
from all three groups in order to satisfy the public demand? 

MR. YOPKIS: Objection, your Honor. If there 
wero а public demand for those three groups--what is the 
Latin term I want--ipso facto, he would have to get a license 
from all three groups in order to satisfy the public demand. 

If I want to climb a 12-foot wall, I better have 
a 12-foot ladder. 

THE COURT: May I hear the question? 

(Question read.) 

THE COURT: Objection sustained. Would this be 
a good time to take an afternoon break? 

MR. HRUSKA: Certainly, your Honor. 

(Recess. ) 
BY MR. HRUSKA: 

Q Mr. Finkelstein, I would like to read to you a 

very few passages from your deposition given in this case 


starting at page 184, line 24. 
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I wonder if I could-- 

Do you want to follow it as I read it? 

I would. It would save time. 

It is ^ot that long. 

THE COURT: I think it ís a good idea. 

(Pause.) 

Q "Question. Is it true that the need for bulk 
licensing of Performinc rights is nowhere more evident | 
than in the radio and television field where program PIPER · 
require the greatest latitude in building their shows while | 
protecting the stations it sponsors and the artists from | 
claims of infringement?" 

Then there was some colloquy and other statements. 

At page 187, line 21, an answer was given, which 
says "I would say that that is a correct statement in that 
context. 

"Question. Is it true that restrictions on such 
latitude of progr: directors would impaire the quality of 
their programs? 

"Answer. Oh, I think it would. 


"Question. Is it also true that the failure of 


a restriction that would impair the quality of its programs? 


television network to obtain an ASCAP license would — 


"Answer. Yes, and I would say that today the 
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same thing would apply to the BMI license. 

"Question. Is it true that the impairment of 
the quality of a television network's program will ad- 
versely effect the netvorks competitive position vis-a-vis 
other networks?" 

And after some colloquy and the re-reading of the 
question, the answer is given, "Answer. Well, I suppose if 
the quality of а network's program is impaired, that it isn't 
going to be in as good a competitive condition with other 
networks as if its quality is not impaired as. related to the; 
other network. : 

That is, if the other networks' programs don't 
suffer the same impairement, then it would fcllow that wh2t 
you say is correct." 

Was that testimony true at the tíme you gave it, 
Mr. Finkelstein? 

A If you take it--you skipped part of it. If you 
take what I'm saying there, take the statenents in their con- 
text, it is true. 

Q Thank you. 

Do you believe, Mr. Finkelstein, that commercial 


users need ready access to practically all copyrighted music | 


A I think they should have it. 


{ 
1 
| 
| 
demanded by the public? | 
! 
1 
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Q Do they need it? 

MR. TOPKIS: Науе we been over and over this, 
your Honor? I had the impression that Mr. Finkelstein has 
repeatedly testified that the 1940, '41 experience demon- 
strates that CBS and the other networks could jet along 
without it and so on. We spent a whole afternoon on it. 

THE COURT: I do think that the subject is impor- 
tant. 

On the other hand, I feel reasonably satisfied 
that I understand Mr. Finkelstein's views on this situation. 


| 


I don't think that they are at odds with the point tlat Mr. 


{ 
liruska is trying to make. So I think more of this line woul} 


be cumulative, Mr. Hruska. 


) 
| 
Let me see if І do understand this. If this is | 
the sum and substance of Mr. Finkelstein's views as I ncw | 
understand them, namely, the right of ready access music | 
is first of all something which is desirable from the public' 
point of view, that 1з that the networks or any large user 

should have that access; secondly, that ASCAP and BMI perform 
the function of making it readily accessible to them--I don't 


use the word accessible in any particular esoteric sense-- 


MR. HRUSXA: Word of art, yes. 
THE COURT:  --third, that it would be impracticabl 


for most large users to try and handle the clearing of music 
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on their own; four, that сл roflection and qualifying his 

previously expressed views, Mr. Finkelstein believes that 

the networks have a speoially advantageous position because 
of their economic power and the fact that there are a limited 
‚ number of outlets for the use of music as themselves and that 


they can, if they are determined to, create conditions by vhibh 
they can use music in tho quantity they wish to without the 


licensing organizations sooner or later anyway; 
Finally, that he can conceive of a situation, and 
I'm not sponsoring the statemen: by repeating it, or opposing 


it either, in which even if CBS was the only network which 


| 
did not have a license, it could survive even if its союре- | 


titors cid have blanket licenses. 

i Have I correctly stated your views and if not 
would you please indícate in what respect I have not? 

THE WITNESS: Your Honcr has correctly stated 
my views. 
BY MR. HRUSKA: 

Q At page 113 of your deposition in this case, Mr. 
Finkelstein, in the context of an assumption that CTN did 
not have an ASCAP license, the question was asked, line 19: 

"Question. And in order to fulfill its require- 


ments СТВ or the producers of its programs would have to 


deal with writers and publishers? 
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! 


"Answer. 1п пу opinion, yes." | 
f 


i 
A I don't have that before me, Mr. Hruska. I couldn't 


answer that question without having the full context before | 
me. 
Q Do you have the deposition-- | 
^ I don't have page 113. 
Q You don't. I'm sorry. I assumed vou had. 
MR. TOPKIS: I don't understand this, your Honor. 
MR. HRUSKA: 1 haven't asked the question yet, 
your Honor. 
à THE COURT: What is it you don't understand? 
MR. TOPKIS: I don't understand the procedure 
that is being employed. Is this being put to him as incon- 
sistent with something he said? 


THE COURT: Until I hear the question I :an't 


MR. HRUSKA: My proposed question is whether that 
is a true statement, and, your Попог, the only reason 1 am 


doing this is because I am operating under the assumption th 


matters of considerable substance in Mr. Finkelstein's 


i 
| 
| 
i 
| 
| 
| 
| 
| 
i 
What is your proposed question? | 


deposition and in Mr. Pinkelstein's prior writings and 


testimony, matters in our view, shor!d be brought before your 


Honor in this fashion. 
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THE COURT: А11 that I have said is that anything 
of substance should be brought before me by examining the 
witness rather than just by putting something irto evidence 
now or at the end of the trial. 

That doesn't dispense with the need for ny deter- 
mining whether when you do put something before me + is 
admissible or it isn't admissible. 


MR. HAUSKA: Of course. 


| 
| 
| 
| 


TH. COURT: The objection has been made ín «ffect 
that the question you have asked is tae witress about scnething 
which is not inconsistent with his prior testimony, and, 
therefore, is inadmissible on cross examination. Т am in- 
clined to think so. 

don't think that Mr. Pinkelstein has denied tha. 
if CTW didn't have a license and it wanted music, it would 
have to deal directly with the composers and publishers, 
am I correct? 


THE WITNESS: That's correct, your Honor. 
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TRR CON: лтд 1 necive anv ot! 
way they сап cx губ: 7 y hired the сопре: 
and had it writte::. 

MR. HFUÜUSKA: fell, ^Y a difference, yous 
Honor, between ^'iiinc wit] ishers and deali-ia 
with publishers ii 

THE COR? 
of dealing beth 

A Oh, 
the writer and the pubi’ 

THE CO. IKT: 

A The relatio 
lisher, too. 

THE бошот; Suc. te u- ve to do wiatevei they 
need to do to сг 

A That 
THE COURT Es T | ut earlier, they could 
take their chan: 


A yes, * F ER л пау cher will deal 


айу with the „ der tc сорук ght law, the 


publisher, ií - Cho ( > presumed 
authority to do coia ; thay are put on notice 
to the contrary. 


I don't know tr: what he would be out on 
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notice to the gon т дгу 


Q In perferaance viaua, е jukelstein, don't 


writers in your e ver enge insis: that they are equal ner 


and are quite jealous of their rights to insist that pub- 
lishers not issu2 jiconses without their aporcval? 

A ASCAP almost fall apart on this issu» at one 
time, when the 1955 acrecnence pinire The writers want 
a preamble in the eqrecnent tween АЛСАР and oll its m 
bers, writers and publishers, 'cosblo saying whereas th 


writers and publishers are owners of the right of nerío 


ance, and the publishers refused to concede to that preamble 


Ultimate? t, i t Was «c fe а that ther mould be 


no preamble. ‘That stil et iasie 

If you tal’ te moat writers who are in trae know 
or whatever, they . 1 5 tnei: being coowners of 
the performance rje ; "t of administration of 
that right and the: a iti А 5robablv say “hut 


my publisher, I сап ёге. him >å 7 aw willina to let him 


act for me," so tn^: I ^on Кол. 

I know ti. t œ "^ finc, оце publisher aske1 
me what my opi jon wis t; acu ri ondentlv with Soci:tv 
and I said "І think *‹ ^^ on t efe side.you ought to qo 
to your writers". iie west to his "riters and he qot their 


consent without any mrohlen. 
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But I could not +611 him the law is tnis way or 


that way. 


MR. HRUSKA: Т move to strike those last two 


. | sentences, your Honcr. 7 don't think they were called for 
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е by the question and I think they are hearsay. 
7 THE COURT: Т think you deserve a ruling in vour | 
| 
' favor and I rule in your favor. 
9 : : à j 
о If there were no licensing organizations, Mr | 
n 
к Finkelstein, is it true that most writers and publishers 
" would not be able to make themselven available to producers 
" of television proqrans? 
13 MR. TOPKIS: Could we have that question framed 
м in the affirmative, instead of -- i 
" THE COURT: Let me hear the questíon, please. 
l6 А 
(Record reac.) 
17 
THE MUR: Con vou answer the rruestion, Mr. 
18 
Pinkelstein? 
" A Well, I wonder if І сал have the context in which 
20 en 
that statement va acie? 
2! MR. TOPXIS: Who wuld ever suspect that it was 
2 a statement. 
23 
A I have made gtatem ta like that and I can con- 
24 А 
ceive of my making it. 
- THE COURT: Well, is this, : ‚ а question in 
| 
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relation to Mr. Finkelstein’; deposition? 

MR. IHRISKA: Yer, your Honcr. There was 
ment of this natu-e in the daposition. 

THE COURT: Well, I think that if you can &nawer 
the question put now, Mr. Finkelstein, I would like you to 
answer the question put now. 

If Mr. Hurska heliaves vour present answer is 
inconsistent with your prior answer, you certainly can Joc' 
at your prior answer end ses whet yor nink you meant by 
it but, do you understand the question? 

A I was going to ask the stenoqrapher to repeat 
the question. 

THE COURT: Would yov please 

(Record read.) 

A Yes, I think consijeriny that works are being 
used that are written and published all over orld -- 
numerically, certainly, that is true -- that they wouldn't 
be able to make themselves available. 

THE COURT: May I ask what you consider the defi- 

nition of making yourself available in that context? 

A Yes. If a writer or a publisher wants to -- well, 


if a producer wants to negotiate for a qivm use, if you 


are going to do it on an individual use basis, it wouldn't 


be practical for the producer to, if he had geome other meth 
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available to him, to try to qet in touch wit! each writer 
or publisher of the work that. he was qoinq to use, 

The charces are that in that kind of world, he 


would deal basically with the publishers that it was easy } 


deal with and, So, those that were on the fringe would he 


out in the cold. 
THE COURT: Rigat. 

Q To accomplish the direct licensing of performan: 
rights, would producers have to engage . ininnumerable ani 
complex individual negotiations with the thousands of 
ASCAP members? 

MR. TOPKIS: Producers of what? 
MR. HRUSKA: Television programs. 

A Yes. I think so. I think that if the nroducer 
were clearing performance ciqhts, does he clear them for 
the television network or doas he clear them for syndication? 
Does he clear them worldwide or just for the United States? 

Who is goine to narticinate in the t how, what kind 
of show it is going to he 

Will the payment be based on what the advertiser 
pays the broadcaster or will the payment he made on the 
basis of payments that are made then yov bay an exclusive 
right to something because wuld these riqhts still be non- 
exclusive or would they be exclusivo? 
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T ese are all thínas that you don't have to face 
up to in the perforaing rights world as we know it. They 
are things that you would have to face up to in the kind 
of world that you envisage. 

Considering the widespread uses of music, I would 
say that the answer is in the affirmative, if I recall the 
question. 

о Are you aware, Mr. Finkelsteir, that there are 


facilities for direct licensing in television Syzchrornizatioi: 


rights? 
i 


A Oh, yes, but don't you know that a television synch- 
ronization right is very often just given away? ГЪ is qi ven 
away because the qrantor of the right knows that ле is coinq 
to get performing rights and unless he qives that svnchroni- | 
zation right, very often civ«s it away or at а yery lov pric, 
hiw work is not going te he used and he can't eain his 
performance rights. 

So that the -- there are a lot of publishers -- 
now, I don't know just what th» business is right now, becaust 
I haven't looked at ít for a year or two, that «nd of the 
thing, but a lot of pubiishers were trying to qct their 
fellow publishers to dive away synchronization :ights and 
rely entirely on performing riqhts. 

Some of them did and, you know, they dldn't want 

UCET OAN" RSFORTERS 
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| be charqed with running out and doing unfair things and all 
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that but I don't know -- I mean, you had all kinds and shap2s | 
4 | 
| and variations. 
5 
Some publishers, you know, wanted а separate 


| synchronization fee everytime a work is used for, you know, 


| when it qoes on television, one fee when it qoes cn the 


| first time and another fee for the second time and another 


when it gets into syndication and other publishers say, 
"look, this whole licensinq of music rights 13 keye to 
, simplicity and don't qet it complicated; do it in as simple 
& way as possible," and those publishers who subscrile to 
that I think get very líttle on synchronization fees. 

So that what you do there, you don't have th: 
problems at all that he had in performing rights. Performinq 
rights, the value of a vse for perfor mance purposes, what is 
the performance, but the value of a use for synchronization 


is merely, you know, what's the right to ~ecord? One record- 


ing; what's it worth? It's quite a different thing. 
That may have no relation to what the thing brings 
in when it's performed. It ordinarily will hve that 
will have no relation to it. 
Q Is it true that absent direct licensing facilities 
the producers of television network proarams could not hope 


to communicate with all the copyriqht proprietors whose music 
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they desire to use? 
A I think that is -- 
МР. TOPKIS: If I may interrupt for just a second -- 
HRUSKA: Your Honor, there was an answer. 
COURT: рог t interrupt; just make an objection 
TOPKIS: That's what I tried to do but I was 
beaten to punch. 

That seems to me а selfevident proposition. Since 
it is argumentative, if anything -- 

THE COURT: I will sustain the objection on the 
grounds it seems to me that you have been over this and 
that Mr. Finkelstein, if acknowledqes is the riqht word, 
acknowledges that there will be substantialproblems for a 
user of music, a large scale user of music, if there were no 
ASCAP or no ASCAP licenses, including the difficulty of the 
publishers and the writers mekínq themselves available and 
the opposite of that seems to me to be the difficulty of the 
producer getting in touch with the publishers and the writers 

MR. TOPKIS: Т don't understand this making them- 
selves available. The telerhone exists; what is this -- 

THE COURT: ‘You are not objectina, now. 

Mr. Finkelstein used that phrase himself and rat- 
ified the use of the phrase in the deposition a short while 
ago and I asked hím what he meant by makinq themselves 
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available and he explained it. 

That is in the record. 

MR. TOPKIS: І apologize, your Honor. 

0 If you were runninq CTW, you wouldn't want to drea 
of tne situation in which the producers of ycur programs 
had to be negotiating with individual copyright owners, 
would you? 

A Oh, I would he very happy to take advantage of 
what ASCAP offers and, as I think CBS feels, as lona as tae 
price is riaht -- that's the most comfortable world for 
them to live in. 

0 But you, in these circumstances, would not dream - 

THE COURT: He answered the question, Mr. Hruska. 


What’s the difference whether he would dream about it or not 


He believe, that he made is clear, that CB3--first of all, 


for Mr. Pinkelstein to put himself in the place of the 
chairman of GS doesn't seem to me to have very much nrobativi 
valuc. Secondly, he nas indicated in the past that he 
believes that if he were the president of CBS he, like 
he believes you, would use ASCAP when it was convenient and 
cheap and would «ry to do someht:na else if he didn't use 
it or if he didn't conclude that it wes. 

0 Now you recall, Mr. Finkelstein, the NBC applicat 
for a nucleus license in 1970. f believe you already have 

WRITES 
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testified that you did. 

A Yes. 

о Do you recall that that, the licease that Nee 
sought in that proceeding, was for 2217 named compositic:s ir 
the ASCAP repertory plus background magic libraries. 

Do you recall that? 

A Yes, I do. 

e And do you recall that NBC in that proceeding лай 
stated a plan under whch they contemplited directly 11 
ing compositions not «n that list or, 15 the; failed to 4 
that, making further applications to ASZAP for the right 0 


use those unlicensed compsit:.ons? 


A Well, I 6»a't recall at this time pre-isely wi a‘: the 


application was bu. it was along the lives that you sugcest. | 
Q Right. Now, do voa recall pointing out to the cour 

in that proceeding that such a nrocedur» would impose ап 
impractical burden of continuous applicstions on both t^e 
Cours and on ASCAP? 

MR. TOPKIS: Ob-ection, you: Honor. I see nc 
relevance in this, whether Mr. Pinkelstein did or did rot 
point out gomething to the Court in another proceeding. 

THE COURT: What is the relevance? 

MR. HRUSKA: The relevance of it, your Honor 
that if ASCAP made the arquient in the NB? proceeding that th 

ew bel To) Lee 
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NBC plan of a ttempting to directly license musical composi- 


tions not on the list of 2217 songs wouid create this nvrce? 
of continuous applications, ASCAP was saying to the Court tha 
it did not believe NBC could successfuly directly licens: in» 
compositions. 

I believe that that is a highly significant adni.- 
sion in this case. It is contained in an affidavit bv Мт. 
Finkelstein and I would like to hoth examine Mr. Finkelstein 
about it and offer that affidavit in evidence. 

THE COURT: I don't know whether I consider it t. 
be as significant as you do but I think it is relevant ard I 
will hear ít. 

MR. TOPKIS: Could = know here in tie affidavit: 

THE CCURT: WouB you refer to the portion of the 
affidavit? 

MR. HRUSKA: It's PX 12, your Hono’, in paragraph 
12 on page 7. 

There is a pending question. 

A І am waiting for Mr. Торкіз to -- 

THE COURT: Do you know the answ:r to it? If 
so, you can answer it. The question is, dc you remember 
pointing that out to the Court. 


A I do and it seems to me that it is self-evident. 
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nucleus license 
appro h маз umqocka! 


MR. TOPKIS: Objection, your Honor. Certainly 


we don t have to lítigate the workability or unworkability 


of the NBC nuclear iícense approach. We have enough probl: 
here. 

MR. HRUSKA: what, f am getting at, your Hon 
is that 1 want to brir« оз {ily the reasons ASCAP stated 
in that proceeding that WRC could noc diractly licensa its 
requirements. Those геа +24 + believe, your Honor, are 
highly partincut to this саш »secause they would apply 
equal?" to CBS in tre eeni of к Types. 

KR. "TOPXIS: f your Honor piease -- 

“Ba COURT мг. Tovkis, I think if the reasons 
w re anpticable to thi« 5 "сл. on. then the testimony wouli 
be - & vae! Sye ihat whthont hearing what 
tho «x: “а Un. (V ap dn ver for me to hear wha 
reason: 3 arc nen Lt суеты, and yon van argue about 
tbeir sre А g. 

PR. TOUXIS: 441" Honor, br. Stanton ana 
Mr. Sios, the “wo pe. it COS whe presumably know some- 
thing abont this, beth testified bafore this Court that the 
only bar to direct licensing that they can envisage would 


be the "isinclination on tne part of ASCAP members to ceal 


m 
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with Ch. ord its »-oducers. “hit being so. M fail 

„ perceive the on:ir: pertinence of this entire line of 
questioning unless Mr. Hruska is saying that Dr, STanton 
ang Mr. Sipes don't know what they are tal ing about. 

I would think that the issue wa wovl be litigating here 
would be inclination or disinclination. That is why I 
felt wa heard all that boeiress shout 3M and so on. 

MU. hRUSKA: Your Honor, with all due respect 
to Mr. Tovkis, that 's rot 1 helteve an «ec uzate descrip:.ior 
of either Dr. Stenton’s test ino or Mr. pes“ testimony. 
It also bas Prothin,; to do with this cuestion, what Mr. Siper 


or Dr.STaaton testified to. T^ the reasons that ASCAP 


pointed out ёс this Court in this МЭС proceeding are equally 


applicable to cut then, your Honor, I belivve we are entitled] 


to brica hair out throwebh Mr. РМ Latein. I think if 
this iz xot Pim c. oat. ti i rv apc at area of proof 
will I Sen ed 
YVES СОАТ: 1 a „ vita sure how this all 
fits осталы. ih you shew tae? Mr. Finkelstein 
specified certai e ait ms and objections to the 
NBC акка fenen! wh yi j ; T BF 
MAR. uPUSEKA WIC iractiy licersinq songs 


not on the nuclans list. 


„ unf: And zwppot ing you show ilat those 
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reasons if they were true about NBC would be just as rue 
about C35, how doas that help me decide whether or not 

there is a violation of the antitrust laws here, that is 
whether ASCAP has control с“ the situation, a monopoly o” 
unreasonable restraint of trade* And it certainly doesn't 
have anythiag to do with the feasibility of your plan. 


MR. HROSKA: Мо. 


THE COURT: What до you claim it does relate to? 


MR. HRJSKA: If ASCAP has admitted, ard obviously 
we believa that they have, the. it would he completely 
umworkable for NBC to attempt to directly license its require- 
mants for music, that is music not on the NBC nucleus list, 
and that scams to me, your Eonor, to be another very power- 
ful reason why the ASCAP contention that CBS could success- 
fully bypass ASCAP is unfovidel4. It is true that there 
is a great deal cf avidenc: in this case, including a 
stipulation. ha vent through all that the opening дау 
of trial, vour Hcnor. | urderstend that. This is -- 

TBR COUDT: You are cf'orindg this with regard 
to the bypass? 

MR. *ROSKA: Certainly, your Honor. 

THE COURT: Certainly in your mind, but it 
wasn't certain in my mind untii you nade the explanation. 


I will receive it with regard to the bypass 


question for whatover illuminatior it may provide. 


Now we have to go back to whatever you were 


MR. HRUSKA: I think I can rephrase it to rave 
time, your Honor. 
BY MR. HRUSKA: 
Q You believed, Mr. Pinkelstein, that the NBC 
nucleus license approach was unvorkable, true? 
A Not true as yousta:^ it and not а complete quota- 
ton of what you гага before. 


Q I did not imply that ít wes a quotation. I just 


want to know whether that is your state of mine, did you 


think that that application or that approach was workable 
or did you think it was unworkable? 

A Tt ali cepandr or what you mean by unworkable, | 
from whose point ог view. what i said -- you read something: 
and I thought it was gel 

“1.0058: > don't have it before me, your 
Honor. I don't think I need it. We are talking there 
about SBC having to make an opplication to the Court each 
time it wanted to get a reasonable price fix for each year's 


of a composition not included among the 2200 or 2700, 


whatever it was. I said that would impose a great burden 
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on the Court and i didn't think that would be workable. 
don’t think now that would be workable, as I don't trink 

that it vould be -- that I could fancy any plan in this 

case under what you call a per use thing where if issues 

came up about not how much CBS pays for the whole инк. 

and that is the íssue that row comes up in the rate proceeding 

before Judge Ryan -- but the Court had to decide whether 

for each composition and each use of that composition the 

price quoted was reasonable, and you had to constantly 

do that as prices changed or whatever. I think you wculd 


be -- I personally think you would be imposing on the 


; 


i 
Court an unreasonable burden quite apart from anything else. ' 
I am now talkinc about what we wars talking | 
about there. 
Q Do you believe, Mr. Finkelstein, that if NBC had 

obtained such a license the; would ther be in a position 
of compelling such stars as Dean Martir and erb Albert 
and Any Williams to limit their performances to songs on 
NBC's list? 

MR. TOPKIS: Obicction, your Honor. 

THR COURT: Sust:ins3. We have had enough 


hypothesis. If you want to ask Mr. Finkelstein what he A 
4j 
thinks about the possibility in this case, that is one 

і 


thing. An hypothesis about if NBC had reveived the 


> 
r 
r 
A , 
й › 
—— = 
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License which they didn't receive, I don't think you are 
going to sliminate much on that. I will hear any questions 
you want to ask Mr. Finkelstein. 

Mr. Finkelstein, was it implied in your belief 
that a substantial burden would be imposed on the Court that 
NBC would on many occasions be unable to bring about a direct. 
license of the songs not included in the 2217? 

THE WITNESS: I had in mind that the Court would 
just reiect -- that the antitrust laws weren't Jesigned 
to impose thzt kind of burden on the Court and it just 
wouldn't work. 

THE COURT: However many there were? 

THE WITNESS: However many there were and there 
would have to be many because I thínk that I could a 
I think I am in e position to project the number of 
оссавіопв based on past, based on problems that I am aware 
of. 7 think І conid enn that there would be far 


more applizuations thau the -~if this was -- if you аге goin;j 


confronted with considering the limited time with cases of 


this kind. 


| 

| 

| 

i 

! 

| 

to try to make it work, than the Court could pessibly be | 


Q I thought we had an extra copy oí this, Mr. 


П 
Finkelstein, but we do not. I will have tc read this to | 
you. | 
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MR. TOPKIS: Do you itnow whet you are reading 


MR. BRUSKA: Yes, I am reading from PX518, which | 
is an ASCAP brief submitted in this case on March 24, 1972 
(handing). 

Q There is a footnote on Page 5 which reads, s' 
answer to what it calls the spectre of the price-fixinc 
mechanism is the suggestion that this Court's amended Fina ! 
judgment and ASCiP's membership agreements bo amended +o 
permit a member to withdraw authorization fron ASCAP to 
license his composition on a per use basis, but presunz 
many if not all ASCAP members are happy with tne presei © 
System and they would individually withdraw their author- 
izations. What then would be the point of a psr use license 

My question to you, Mr. Finkelstein, is, why 
would ths members” happiresa with the present system lead 
ASCAP members to withdraw /:;CAP’s authorizations to license 
CBS under a per use system? 

"НЕ CCURT: First let's find out, Mr. Pinkeistein 

did you have anything to do with the writing of. this paper? 
I know your name may be on it. 
THE WITNESS: I think I approved all briefs 


before they went in. I am just looking fo: the date. Marc 
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24, °72 I probably -- I robably did, your Honor. 
I don't recall tlis specifiaallv. 


THE COURT: Then can you answer the questi: n? 


THE WITNESS: Now, the Paragraph to which thie 


is a footnote says, "We will show that CBS has abused ənd 


is likely to continue to abuse its economic power as a 
substantial buyer of program material including music апд 
that a per use license schere would he the very instrumant 


of further abuse; thus, we will show as we previously have 


suggested a per use license from ASCAP would be used 
by CBS merely as 


a ceiling price by means of which it could 
force a writer or publisher to offer a lower price for an 
individual composition on a threat of refusing to piay that 


camposition. 


In other words, the ver use scheme would be 


| 
i 
! 
' 
1 
i 
| 
{ 


merely a maximum price fixinj mechanism. Then there is | 
“Sis footnote, "C8S's answer to what it calls the spectre" "е 

Q This is what I jast read, Mr. Finkelstein -- | 
"of the price-fixing mechanism is the suggestion that this | 
Court's anended final judgmexrt and ASCAP's memnbershi»'s | 
agreements be amended to pernit a member to withdraw author- 


ization from ASCAP to license i- composition on a per use 


| 
i 
basis, but presumably many, if not all, ASCAP members are ) 
| 
happy with the present вуз%еп and they would indi*idu:lly 


. 2+5 e — er. 
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withdraw their authorizations. What then would be the 
point of a per use license?" 

That is this. I am a member of ASCAP, let's 
assume. Let me speak as a member of ASCAP. If I remain 
a member of ASCAP, I must submit to a ceiling price for | 
my compositions. I have to quote -- my organization quotes. 
a price for the uso of my works. I am not party to that. 5 
Then CBS with all its power can come around to me and say. 
if you will give it to us for half off the ASCAP price, we wat. 
Play it. Otherwise, we will just mark that one off. And 
I know ‘i I or fend CBS, I an -- І am offending an outfit j 


that controls my access to 200 stations in prime time. 


1 


That is my main market. 
1 


If I have to do that, if I have to operate under 


‘ 
i 
i 
1 
1 
‹ 
і 
t 
1 
i 
1 
1 


that kind of system , then my ASCAP membership becomes not | 
something I have been happy with but something that is 
„а liability because ASCAP quotes a ceiling price for тэ. 


I negotiate against that, andif i am Irving Berlin or 


worth far more than the average price fixed by ASCAP for 


| 
| 
{ 
i 
Richard Rogers or Burt Bachrach, and I think my material is | 


distribution purposes, and presumably now for sales purposes}, 
that is the ceiling. If I don't -- if I say I won't co bel , 
that, they can always use my work for that San ceiling. 

I can negotiate down from there. I would say that ASCAP 


SERO CEN DR” | 
WAITED ST? TS 


gab-10 Finkelstein-cross 3743 
is now a disservice to me and I will get out or We 
organization. I think any -- 

THE COURT: I understand from your answer you 
believe that most members of ASCAP might withdraw. I 
don't understand, and I perhaps it is just a use of languace 
the connection between Һе phrase "Most ASCAP members are 
presumably happy with the present system and therefore 
would withdraw." 

THE WITNESS: That may have been an unhappy 
phrase. There it is in the brief. 

THE COURT: On the other hand, I don't think 
there is any value of dwelling on it,Mr. Hruska. 

MR. HRUSKA: 1 don't believe that the cuestion 
was answered, your Honor. I would like to press for st 


least a short as possibla answer to the question m.. oh was 


why would their unhe»piness with the present system leave 


them to withdraw. 

THE WITNESS: I thought that is exactly what 
i explained. 

THE COURT: I think either 4r. Finkelstein 
explained it as well as he can or there i8 no explana-ion. 
Maybe an illogical statement. I can't remember whether 


I reacted to it as being illogical when I read it. I 


may have. 
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MR. HRUSKA: Мо, your Honor. That is not my 
point at all. My point is there is a logical connection 
and it is precisely that connection which I would like to 
bring out, if I can. 


THE COURT: Then ask more questions. 


Q Did it occur to you, Mr. Finkelstein, that massive 


withdrawals of music from the ASCAP reservoir, per use 
reservoir, might possibly lead to the end of the per use 
system? 
A Oh, I don't know. I would have -- you know, 

I would have -- I would have to Jace һа problem of -- with 
massive withdrawals we might have to get the consent of the 
Court to do it, you know. 

THE COURT: I don't se^ thir is getting us any- 
where, Mr. Hruska. I am not going to decide this case 
on the basis of whether Mr. Finkelstein or Mr. Topkis or 
somebody else made some admissions during the course of 
the proceedings which may be inconsistent with what they 
are saying at the moment, at least when it is ап occesional 
admission. 

There are much larger factors here it seems to 
me which I am going to have to decide. 1 must say that 
I don't feel I am getting anything at all from the presant 
que&£íon. 
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What difference does it make if Mr. Finkelstein 


| ок Mr. Topkis at the time they wrote that brief though: 


^! thera might be massive withdrawals? 


The question is whether there will be massive 


d withdrawals. You are free to argue that. 
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MR. HRUSXA: I understand that, your Hunor. 

The point of this, of 511 of this, xaally, is to attempt “0 
demonstrate that statements -- and tnis dar icular statemen:: 
perhaps is not the bestexemplar of the point -- but that 
statements have been made through the years, time and tiine 
again, by Mr. Finkalstein, by other representatives of 
ASCAP, by members of ASCAP, all indicating that in their julg- 
ment an attempt by any large-scale user such as CTN to 
attempt to do without ASCAP Jicenses was just totally im- 
practical, would injure that user. 

THE COURT: I understand that thoroughly. I 
don't see how it can be denied that ASCAP has made sich 
Statements in the past, whether ir good faith or not. 

I must aleo, as a Judge, try Lo put them in context 
raalize what the motivation was for maxing them which cia 

derogets from their dependability. I have to put the 
statements in context with what Ir. Finkelstein has said 
is the quanlifieation | whica he now believes would add *o 
all that, but I am perfectly preparec to state now unless 
I get cries of horror from ASCAP, ап! I don't think I will, 
that I understand they have strongly taken the position 
up untii the very recent pest, perhajs, that what you 
are posing .s impractical and unworkable and that the 
world couldn't get along without them end BMI. 
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Or maybe it could gat along without BMI. 

MR. HRUSKA: CTN could, your Honor. 

THE COURT: Then I have to decide whether I agres 
with them but I certainly undarstand that they have taken 
that position and I don't think you need to gild me 111, 
on that point. 

MR. HRUSKA: Т am about to turn to another subject, 
your Honor. It would probably consume more then five 
minutes, maybe ten or fifteen minutes. 

Would your Monor lixe to continue? 

THE COURT: Were you going to -aíse your hand? 


THE WITNESS: Your Honor, I have to talk before 


the Prag Law Instituts i; San Francisco and leeve orn 
Wednesday and if I could be sure that I could finish up 
tomorrow -- 

THE COURT: You have to laave when? 


THE WITNESS: Wednesday morning, and I think 


— 3  — "m 


11:45 is my plane. 

MR. HRUSKA: I think that is fairly safe. 

THE COURT: Do you think it's safe? 

MR. HRUSKA: I think so. 

THE COURT: I would hope so but I would hope that 
you would be finished witn the cross-examination in plenty of 


time to permit any redirect, to get Mr. Pinkelstein off the 
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stand tomorrow. 


їп the normal court дау? 
MR. HRUSKA: Yes, your Honor. 
THE COURT: I'll be prepared to stay late or if you 
want to start oarly tomorrow morning, I could. I don't 
like it bacause it means that I have very little time in 
chambers te do what I need to do. 
MR. HRUSKA: Т don't thínk there vill be any nsed 
for it. 
THE COURT: І will hold you to that, Mr. Hruska, 
and if it's necessary to telescope the cross-examination 
somewhat, I may io that, if you run over, seriously run | 
d over the estimate. | 
But on your assurance that you don't think you j 
j will, we'll quit now and start at 10:00 o'clock in the ! 
worming and we'll get you out of here by the and of 


tomorrow somehow. 


(Adjournment taken to December 4, 1973 at 10:00 


o'clock a. m.) 
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VS. 


Mer’ cen Society of Composers, 
at a. 


(“ziali resumed.) 


RMA F2INEBLSTSERIN 


CRCSS-EZAMiN ‘(iON (continued) 
BY MR. HRUSKA: 

Q Mr. Finkelstein, on direct examination you 
dercribed a number of historical incidents. Could you tell 
me wrat documents you reviewed, if any, t- help refresh 
yeur recollectionregarding those incicents? 

A It may surprise you, but rone. 

Q рэ you know whether tne advertising revenues of 
th: CBS radio network increased or decreased during the 1940- 
4l period, in which the CBS radio network was not usiag 
ASCA? music? 

A My recollection at ihis tine is that it was not 
adversely affected. 


9 vn & is che 


sinkolsta3sin-cross 

THE COURT: Are vou crying co <::.tabiic!. ni 
knowledge of the situation or the fact? 

MR. HRUSKA: І am trying to establish, 
Honor, that be has no knowledge cf the situation. 

THE COURT: That i> vhat I wean. The state of 
ais lnovledge. 

Q Could you > basis fci vour recollesticn 

in that regard. 


A Yes. We fcllovec, at that tine, we followed 


what wes ding on at che neét:wor: or in radio generally. It 


was quite important. 
Q My question was limited to the CBS racio network. 
A vell, I couldn't distinguish CBS from the other 
necworks. We put the networks altogether aad the stacions. 
We separated the stations into chose that ve would have a 
3 pex cent rete apply for, those with the 5 and those with 
tho? 4 per cent rate and then the networks. 
Q Iec me approach it this way, Mr. Finkelstein. 

Го you now believe that in the 1940-4). per:oi 
you describec you tnen had knowledge of the advertising 
revenues of the CBS radio network? 

A Not of the advertising revenues, no. Just the 
fact that they hadn't fallen ofí. 


HE COURT: You mean you didn't know 


* Pankelste in-eros : Rig m. 
ic e me you fr зз” Бабе f? 

A That's: right. 

Q Wet was th? basis for your belief t in te 
940-11 that the rdvertising revenues о? tha CBS radic net- 
ы») tc 9 rot ilor off? 

15. POPKIS І čaji co understand the cele vance 
f shis Lino, your Honor, ana іі lir. Hruska wants zo uz 
n cha advert cine revenues of the CBS гас: netwo-k in 
me: porioa b. sore compotouc means, perhaps we could dies 
che rolevanze of that, but ne state of Mr. Finkelsteir's 
ind ssers to me irrelevant. 

чил COURT: Mr. druska wants tc explain tc mc 
Љу ге thinks is relevant. 

Mn. HRUSKA: Right. In examination yasterday 
ome I think ii. is highly questionable whether it was in 


-esponse to a question which specifically elicited this 


nfor nation, Mr. Finkelstein made the statement that ve arc 


10V 
“he adverti 
“his caso, 


It 321, but thi 


Siug revenues of the networks. 


This was part, if it was to have any place 


examining him about -- that is the statement concerning ! 


Ln 


and I personally do not believe it is relevant 


— 
ө 


ves part of ASCAP's case to prove. 


"ave attempted to бо so through the examination of Nr. 


Tirkelstein, 


They 


md Т think it is roteworthy also, your Honez 


lin:21ste!n-cros: 
during we course of a1 objcctio cC" cEtdüv 
qu as gon, ir. Topkis again referred to this point 
think we wil. be seeing this pcint referred to in 
pares. 

"HE CCURT: I an асъ interested in that. The 
real достсіо\ in my mind was indicated by the question I pu! 
„on when du first asked Ас. inkel aten your question 

Cher the thing thet i waportant here i: 


з revenve:s actually feil off. if they did, which is 


implied in your line of questicning, or not, aud not sc 


much whether Mr. Finkelstein is correct or incorrect abcut 
it. 
I really don't -- cf course, 
testimony, let's put it thet way, if it turns out thac 
xecollection is incorrect, but the significence of 
incident seems to me to be affected by the facts anc 
by Mr. Finkeistein's recollection of the facts. 
Mh. RUSKA: My only point is, your Hono”, 
do not believe Mr. Finkelstein had a real basis for ~he 
statement he made or at least 1 wonld like to determine 
what th t be3is is. 
i£ it turns out that there is no basis for ‘chat 
statement, tien I think we can just forget about this area 


entirely. 
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don't believe that this is a relevant joint, 
but í don't vant the record to stand with simply Mr. 
Finkolstein' statement about it unless we он explcre 
whether there was any basis for that statement. 

MR. TOPKIS: I would be inclined to agree that: 
relevance is remote, but it locks to me as though CBS 
doesn't want to get to the fact and it prefers instead to 
argue with Ww. Finkelstein. 

"HE COURT: Overruled, Mr. Topkis. Let's 
hear what Mr. Finkelstein's basis is. 

The facts, I continue to believe, control, but. 
as long as he made a statement on the subject I would like 
to know the basis for the statement. 

A * will have to get the question. 

"HE COURT: The yuestion, Mr. Finkelstein, is ved 
wes the basis of your knowledge at the time, which you 
recall now, “shat CBS'S acvociic'’ng revenue had not fallen 
off? 

^ Well, ere wo. a belief in ASCAP at the time, 
ii іс is appropriate tor me to say that, that absent 
ASCAP music, the revenues would suffer substantially. 
"CHE COURT: I would a = me that you would 


hove 30. 


"HZ WITNESS: And we watched it for that purpose, 


Онам Did C? COURT &E-ORTF D 
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jb5 Finkelstein-cross 
ап. it turned out that -- 

ТЕЗ COURT: How did you watch it, though? Bc 
speci fic. 

THe WITNESS: Il didn't personally get the 
херогіѕ. 

THE COURT: How маз it watched and how маз it 
Draught to vcur attention? 

THE WITNESS: They were watchinc the programs, 
th: edvertis:;ng, the aivertisers:, whether eny programs 
1611 off, whether any advertises discontinued their adver- 
tising. 

THE COURT: In othe: words, the programs 
we-e monitored, is that it or wnat kind of inquiry was 
made as far es you know? 

THE WITNESS: Weil, after all the programs -- 
chat is a matter of publication. The list of programs 
appears weekly in Broadcasting Magazine, so that it is 
easy to follow. 

I didn't personally follow them. I got the 
resorts of whau was going on and I didn't ask for any W 
at the time et all but I did know that the expectation of 
the Society that there would be a substantial diminution 
in the network income if they weren't using the ASCAP 


reoertory was erronecus. It didn't happen that way. 
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"Hu COURT: Woule it be faix бо scarce inat 
the basis for your statement. was that the ASCAP staff 
members, whoever they were, cha-ged with following the 
advertising on the networks, in‘ormed you and responsible 
officials in ASCAP that as far as they had been able to 
de exmi ne fr their study, the situction, tae re enues 
nal not fallen off. 

SHE WITNESS: That is correct. 

Q Pid you or anybody at ASCAP as far as you know 
have-knowledge as to the amounts that advertisers were 
paying the CES redio network for advertising over the net- 
work? 

A Vell, I don't ! „сг what knowledge they had. I 
hai ro personal knowledge of that and I merely was testify- 
ing to what 1 understood to be the facts at that time. 

Certainly what happaned or didn't happen after 
th3 ASCAP compositions weren't being ased by the network 
ani tha whole broadcasting industry. 

Q ` то you ге all the Shenandoah proceeding in 
1951 and 19677 

A 168, 1 do. 

Q ind was that a procseding instituted by the 
television zations in October of 1961? 


A uell, if you say it was October, that is when 


jbk Finkelstein-cross 3756 
it was. I know it was late 19€1. 

Q Yes. Vell, I have here the Second Circuit de- 
cision to which ок on which the date appears. | 


Іл that proceeding, just to try to collapse this, 


v ; , 8 i 

were the television сз оп; . eking an ASCAP license that 
1 

f 

Y: i оба, c? opl regrams obtained from tele- | 
vizion n2twu. 3 naps programs made by independ- 


ant. p - *veers” 
A Yas, they were. 
Q In other words, they wanted a license coverinc 
only iocally origirzted programe? 
А That's correct. 
Q Do you recall t»at the contention put forward 
by the stations in that proceeding was that the independent 


producers could directly license the music used on thoir 
i 


progxais? | 

A Well, I don't know if the issue was put that н 
way or not. Up to this point ) nave agreed with you about: 
the issue. 

I don't recall at this time, and I haven': re- 

viewed the papers, to see what they were saying in their 
papers at that time about the eese of the -- 

Q Not the ease. Just the contention thst the 
music performance rights needed on these independent I- 


SOUTHERN ОТР CT COUP REPORTERS 


сме V 
БЕТЕР STA, 25 (U:: PAK 


" 


ibk Finkelstein-cross 3757 
ↄrc duced programs could be obtained ox should be от would 
зе obtained -- 

A Should be. 

Q Should be obtained by the producers of those 
orograms? 

A I agree with you that that is the position they 
took, that the producers of the programs should obtair 
the riocht of performenc^ and our position was that the 
stations them:elves did the performing under the copyright 
law and that che responsibility was theirs and under the 
consent decreo, the Society wasn't reguíred,.under the 
^monded final judgment, the Society was not required to 


offer a license to broadcasters that sxcluded pre ram 


oroduced by others than the broadcasters but performed by 


the broadcastars. 
Q Do you recall also that at the end of 1961 or 
early in 1962. the ASCAP membership agreement was coming 
up for renewai.? 
MR. TOPKIS: Objection, your Honor. I don . 
understand the pertinence of this whole line of questioninc. 
MH. HRUSKA: I think ít will become under- 
3tandable, your Honor, in just two or three more questions. 
TIZ COURT: I will allow it. 


Tre television agreement -- 


ЮЛНЕРМ DISTRI CURT REPORTES 
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“AE COURT: When did you szy? 
MR. HRUSKA: End of 1961 or bayinning of 1962 
A The television agreement was expiring anc there- 
fore was up for renewal. 
THE COURT: Let. me be sure I understand. 
се you talking abcut ASCAP's agreements with 
tha zelevision networks or with its members? 

THE WITNESS: No. At that time ASCAP had 
separate agreements with its members for rights other thar. 
television and then for television. 

THE COURT: Bui: what was coming to an enc? 

"HE WITNESS: The television agreement with the 
Society's members. Also, they were coterminous with 
tha agreements with the broadcasters. 

Q Do you also recall, Mr, Finkelstein, that man; 
SCAP members indicated at that time that unless the stations, 
television stations -- | 

THE “QURT: This is es distinct from the net- 
works? 


MR. HRUSKA: Yes, your Honor. This was entirely; 


H 


a teievision station proceeding. 
Q Do you recallthat many ASCAP members indicate 
at the time that unless the television stations dropped 


their application for this form of license, those bare 


IQ9UTHEKN DISTRICT COURT REP RTE YS : 
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would not aucoorize ASCAP to lisense those stations? 

IIR. OPKIS: Objection, your Honor, on the 
ground that iha term "лапу" is too vague to be useful here. 

MR. HRUSKA: It is a term, your Honor, which 
маз used by Mr. Finkelstein in his deposition and he also 
veed the term "a substantial number", and I would like to 
examina hin on that word and thor perhaps we can quantify 
Bt. 

„E COURT: All richt. If he can cast any 
light on wnat the word "many" means. 

“НЕ WITNESS: Quite apart from the word "rany,' 
I chink the answer to your question is no, as you posed 
your question. 

THE COURT: May I have the question read back? 

(Question read.) 

A "he answer to che question is no, as you put 

the question. 


о here was an indication at the time, however, 


on tne part of many ASCAP members that they did not want to 


authorize ASCAP to license television stations? 


still have to answer the question no as you 


"HE COURT: t me ask it this way, ‘tien. 


Wag there an articulated position by any 
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gvos:antial croup of mombexs of ASCAP cpposing the appiice- 
tion of the stations for licens3s? 
A Perhaps the best way to answer that question, 


your Honor, is by stating what the fact was. 


THE COURT: Piease do. Everybody will be 
interested to know 7 am just starting my 250 page of notes. 
THE WITNESS: The television agreement between 


that the proposed, 


the Society and its members provided 
the television agreement then b3ing circulated for the 


pericd commencing January l, 1932, provided that it was nct 


to become efíective until 80 рес cent in dollar income from , 


television, 80 per cent, members representing 80 per cent 


of the dollar distribution for television, and I don't 


remember now whether it was 80 per cent ir number of the 


members and i don't think it маз. I think it was 80 


per cent of the domestic distribution -- until 80 per cent 
had come in with their consents to the extension, we had 
noc acquired the 89 per cent as of the day when the hearing 
same on before Judge Ryan -- 


THE COURT: In Shenandoah? 


THE WITNESS: In Shenandoah, and I advised the 
court at that time that we had not secured the necessary А 


consents to enter into any agreement with the publisher 


with the television people at tiis time. i 


STUHR IST) WCE COURT REPORT 
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cudge Ryan's response to that vas, well, you 
had better gct the necessary 80 per cent, and I said, there 
is а board meeting this afternoon, that very afternoon, at 
mien there vill be present erough members to top the 80 
per cent figure and I will deliver your Honor's message, 

I 3aid. 

nd I did get those consents that day. Those 
ara tho facts, however they are to be interpreted. 

“HE COURT: Well, I don't understand how that 
reicces to tle application of the television statione for 
this licensirg right which they esked for. 

Does that mean Mat the 80 per cent consented to 
such a license? 

A Vell, they consented to whatever license 


evantuated. Mr. Hruska is putting an interpretation on 


some facts that I just 
THE COURT: You don't agree with? 


THE WITNESS: I don't agree with at all. 
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Q Le: me ask it this way--was there any connection | 
whatsoever between the Shenandoah application and the cis- і 
inclination on the part of many ASCAP members to authorize 
ASCAP to lisence television stat. ions? 

MR. TOPKIS: Objection, your lionor. There is no 
testimony here about disinclination. 

MR. HRUSKA: I am . ing the question as to 

. her there was such a connection. 

MR. TOPKIS: Well, the question also assumes chat | 
there was a disinclination апа - know of none. 

TIL COURT: I think so but I think the question Н 
can be put in such a way sc there is no assumptior. See if 
this satisfies everybody. 

Mr. Finkelstein, was a subs-antial reason for the ; 
ta: lure to secure the 80 per cent up to the time when Judge 
Ryan suggested that you should get that approval an unwilling- 
ness on the part of any substantial number of members to 
accede to the request of the television stetions for the 
license indicated in Shenendoah? | 

A I heard no such observation by any member. The  , 
oniy observation I heard was those people who wouldn't 
gian, we want to see what kind of agreement you propose to 
core up with this time; how much money; they weren't thinking 


at all, so far as I know, they weren't thinking of the kind 
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сї agreemont buc they were teinkiny very much of the kind 
cf money they would be getting i they deposited their 
rights with the Society. 

Q Mr. Finkelstein, I would like to show you a por- 
tion of your deposition on page 506 anc 507 and so that you 
can follow it, I will give you a copy of the transcript of 
па > part. 

HR. TOPKIS: Is there а page 506, may Т inquire? 
J don't have one in my copy. 

MR. HRUSKA: There is indeed. 

MR. TOPKIS: Since this was supplied to us by 
our friends, I wonder if they would give me a copy of page 
506. 

HRUSKA: By your good friends, you mean who»? 

MR. 

MR. HRUSKA: I believes the depositions were sup- 
plied by the Southern District Court Reporters but we will 
be happy to give you a copy. 

Tuk COURT: While Mr. Finkelstein is reading it, 
why don't vou give it at least to Mr. Topkis to read. 

Q Now, we were at a part of the deposition where 
че happened to be discussing some hing a little different 
and that is ASCAP's correspondence with a radio station 


with the cell letters KBER and you stated at line 12, "You 
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now assuming--" 

A Line 12 of 506? 

Q Yes, sir. 

"You are now assuming that a station, implici- 
in your question is the assumption that a station has a 
right, indeed the need to insist that Ascu exist and 
operate to che convenience of that station and so you find 
ASCAP, in which the members deposited television ri s only 
on the insistence of the Federal Court. 

"The members didn't say we want to get together 
and gang up on the broadcasting industry and license these 
rights collectively. Quite the contrary. 

"In 1962 or at the end of 1961, some menbers, 

& substantial number, said the broadcasting industry does 
not appear to be of а mind *o рау for this repertoire what 
we think it is worth and some of them, whether they thought 
they would do better licensing individually or what, in any 
event they didn't think that ASCAP was in a position to get 
for their works the perfornance on television the amount 


that those works were worth in their opinion and when I 


told Judge Ryan on the application of Shenandoah, at the end, 


of 1961, that the Society had not acquired the television | 


rights for the period commencing January lst, 1962, and that | 


І nad my doubts as to whether it would acquire those rights, ` 


E 
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‚аме kyan on the insistance of sounsed for Shenendoah, 
' 
nstructed me to report to u, AP that the Court expected 
SSCAP to deliver those rights to the broadcaster." 
Now, I would like to ask you, on the basis of that 
-estimony, Mr. Finkelstein, whether your recollection .s now 
-efceshed that there was a connection indeed between the 
shenendoah application and “ле failure at this time of ASCAP's 
j)btaining fron members the sufficient numbe- of conserts tc 
ticense television stations. 
MR. TOPKIS: You: Honor, what are we wasting 
tire on? That's just what Mr. Finkelstein said. He said 
they were worried about the money. 
run COURT: low he asks him whether he thinks 
differently cn the basis of what he read. 
MR. TOPKIS: But it is just what he said before 
A Mr. Topkis took the words out of my mouth. 
THis: COURT: Overruled. 
A Mr. Hruska-- | 
TH: COURT: That's for Mr. Finkelstein to say if he 
thinks it is what he said before. : 
A Mr. Hruska, I was surprised at almost the identity 


of language tnat I used extemporaneously a little while ago i 


anc that I used extemporaneously back at 505. 


Tii COURT: Would you have said that, if Mz. Topkis-- 
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Yes. I motioned Мк. opkis to sit down. 

THE -OI RT: Your witness is very well able to 
¿nswer for himself. 

MR. TOPKIS: But I objected ^о reading 
two or three pages of material paralleling what he 
said. 

TUE COURT: I may or nay not agree with your second 
instruction of the passage but I don’t think it із unree- 
sonable for Mr. Hruska to probe and see whether Mr. Finkel- 
ctein will change his mind and I think sometimes it takes 
more time to argue these things out. 

MR. HRUSKA: І am content to leave upon that. I 
think the deposition made all the points I wanted to make. 

Q Did you attend А$САР'з West Coast meeting in 
March of 1973? 


A Y: I did. 


Q And do you recall the substance of this statement 


having been mado at that meeting. the statement being, in 
words or substance-- 
A Made by whon, Mr. Hruska, please? 
Q Well, I'll get to tha: . л а moment. 
I first of all want t^ know whether you recall 
such à statement. 
THE COURT: This is March of 19727 


aee RM pisnac COURT NET 


ОНЧ РИ ATES. if) NOU. 
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MK. ИЛОЅКЛл: Yes. 
THE COURT: What meeting? 
MR. .'RUSKA:  ASCAP's ‘lest Coast meeting which т 
talieve was held in Beverly 41113. 
ТИС COURT: You want o know whether Mr. Finkel- 
¿tein remembers a statement made there? 
MR. HRUSKA: тез. 
THE COURT: Why don't you teil us who it was by. 
MR. HRUSKA: All right. 
THE COURT: If you are going to əsk hir. 
MR. „Umm: Yes. І believe the statement was 
made by Mr. Artnur Schwartz. 
Q Who was Mr. Arthur Schwartz? 
А He was a member cf the Board of Directo. ^. 


THE COURT: Не is the New Yor. attorney? 


A No. This is a composer. 

Q And he is also a member of the ASCAP Financial 
Committee? 

A les, he is. 

Q And he is the Chairman of the Financial Committee? 

A Yes. 

Q Did he make 4 speech at that meeting? 


A Ycs, he did. 


Q And did he make а sta:ement along these lines-- 
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«€t a contract so that it тәп make indi- 
vLdual deals Jor royalty rates with composers. 
ASCAP feele that one composer on his own will be 
Zorced to accept anything that CBS offexs. 
A I don't remember that. but. I would have endorsed 
the statement, 
Q Do you recall if there were any discussions of 
гет: at the meeting? 
No, I don't recall. 
Or a particular reaction? 
No, I don’t. 
Was a transcript of that mecting made? 
A On, yes. 
Q Would it be possible to produce a transcript 
of that meeting? 


A If the statement маз made. I assume that--I 


assumed when you made that statement that you had a transcript 


betore you. 
Q, No. I did not. I happened to have a newspaper 
clipping on it. 
"iz COURT: If there is a transcript of it, will 
you find out, Mr. Topkis, ard-- 
MR. TOPKIS: Yes, your lionor. ‘We better not hold 


any meeting: »efore the tricl ends, though. 
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2 I would like to see, lr. Finkelstein, whether 
you agree with the following statement which Т would like to. 
read to you and it is very short. 

“The radio station or network or the television 
station or network has its option to take а license on à 
blanket basis or on what is called a per program besis. 

"Phat is still a blanket basis but the payment 
is in relation to those programs which vse ruzic in the 
ASCAP repertoire. 

“The option is with the station. They rarely 
yesort to that option because once a staticr starts to pick 
ox choose the compositions or a program in relation to where . 
it lios, the programs are going to suffer and the business 
vill suffer." 

A Oh, I think that is true if the station--you are 
talking about the stations now? I think that if a station 
spends its tine deciding, having somebody on the staff 
decide whether he can save a dollar by using one composition 
instead of ancther, I think the programs will suffer. 

That doesn't mean their dollars will suffer but 
the public will be injured, I think. That's my opinion. 

Q Does that statement apply to a television network 
program? 


A Television network? 
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2 Televisicn netvor: programs. 

A Well, you know, that is my opinion, that the 
;:blic would suffer when you got into that kind of situa- 
tion. 

I think I said yesterday that the composer or 
gublisher who either didn't do the netwerks 5idding or wasn t 
the easy kind of person to acquire rights from, that in 2 
cose where they could substitute one thing for another, 


that fellow wouldn't stand a char ce of <etting his wori:s 


heard. 


MR. HRUSKA: Your Honor, I vould like to move to 
strike the las: statement beginning with the words "I think 
I said yesterday.” 

THE COURT: I'll strike it. If it is in there 
yesterday, Mr. Finkelstein, it is in there. 


MR. HRUSKA: Now the deposition on page 162, 


THE COURT: What page? 
MR. HRUSKA: 162, your Honor. 
Do you have page 162? 
A Yes, I do. 
Q I would iike to read vou a porticn beginning at 
line 12: 


"Qe23tion. If CTN had no license at all from 
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ASCAP. would t be in the position of having to dictate 
по the producers of its programs which compositions may be 
perfcrmed and even to censor conpositions already performed 
on present recorded broadcasts? 

“Answer. No. My гл=чег may be due to the form 
of the question. 


"Quostion. You don't. Like the words ‘would have 


"Answer. That's right, І don't. 
"Question. Would they do it? 
"A^ngwer. Yes. 
"Question. Would they have any realistic alter- 
native to doing it, other than * am excluding obtaining a 
license from ASCAP? 
"Answer. Having once decided that they ‘vould ds 


business that way, everything else would follow. 


"Question. They would have no realistic alterna- ' 


"Angwer. X would say that they would have made 
the decision in the first instance and having made that 
decision all these other things follow. 

"Question. The dictation and the censorship? 
“Answer. That's right. 


"Question. The dictation and the censorship 
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would apply to variety programs? 
"Answer. Oh, any proqram," 
Is that testimony true, Mr. Finkelstein? 
I think во. 
THE COURT: Will you read me the key question 
starting at line 12, page 162, so I get it in context? 
MR. HRUSKA: Yes, your Honor. 
"Question. If CTN had no license at all from 


LSCAP, would it be in the position of having to dictate 


to the producecs its programs which compositions may be per- 


formed and even to censor compositions already performed 
on pre-recorded broadcasts." 

TUE WETNESS: І am sorry but would you continue 
with that quotation? 

MR. HRUSKA: 1 just read it, Mr. Finkelstein. 

His Monor asked me to read or to re-read-- 

TME COURT: I just want it read so I could under- ' 
stand the answer better. 

THE WITNESS: But I think to understand the 
e"gwer you have to continue with the questions and answers 
in the deposition. 

THE COURT: Well, I'll leave it up to Mr. Topkis. 

MR. TOPKIS: Mr. Finkelstein objected to the forn 


c question; "My answer was по." 
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THE COURT: I and2rstand thet. 


MR. IIRUSKA: So we went on from there. 
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Q Could you turn to page 173 of the d2position, 
1 . Finkelstein. 
At line 16: 
"Question. Is it true that che license that NBC 
requests"“--which is the limited, the nucleus ~- "would be 


:nworkoblco because it would require that NBC cictate the 


compositions which might be performed rcgard.ess of the per- 


feormer:' desires. 


“Answer. Yes, and that shows wha I mean by un- 


Now, turning to page 175, after a bit of colloquy 


sack and forth, line 22-- | 
L| 

^ Do vou mind if I just read the intervening part? 
May I just read that to myseif? ; 


Q Of course, yes. 
A Anc where are you now? 
| 
L Q 175, line 22: 


"Question. And that is an undesirable state of 


—— — 


affairs for NBC? 
"Answer. No. It is undesirable for the public. 


oh, I chink fox NBC for the long pull, too. 


і 
"Question. Why? 


| 
"Answer. Because I think it would not be fulfil.- 


ing its interest as a broadcaster and that would boomeranc 
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ultimately." 

Is that test’ лу true? 

MR. TOPKIS: бо cn with the answer, please. 

Now, please. You know, an incorplete answer-- 

You may read the rest of it. 

THE COURT: Mr. Finkelstein. Mr. Hruska, first 
of all--I don't think there is any point in asking the ‘ue3- 
zin, is thet testimony true with redard to this materiai., 

If you want to ask whether mat fairly shows or 
whether Mr. Finkelstein so test: fied and that what you hav2 
read fairly rcflects his views on the question. I think chat | 
is a proper question and Mr. Pinkelste.n can say yes or if 
it does not, he can read furthe= ог qualify it. 

MR. HRUSKA: Thank you, your lionor. 

MR. TOPKIS: Surely, your Honor, when you read a 
man an answer, you read the whole answer. 

TUE COURT: Mr. liruska is entitled to ask Mr. 


Finkelstein what he wants to and Mr. Finkelstein and you ere 


entitled to əm obligated to bri ig out to me whatever you thin 


is necessary for the picture to be completely presented. : 
Now, I don't mean if he stopped in the middie cf 
a sentence, end I don't have it before me end X don't know. 


MR. TOPKIS: lie stopped in the middle of an 


answer. There aro two sentences to it and he read one and 
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it seems to me a waste of time. 

THE COURT: I would agree if you stopped in the i 
middle cf an answer, a request that you read the complete 
enswer would be proper. 

MR. HRUSXA: Yes, I did stop in the middle of the 
answer and I think by reading the next sentence it will illus- 
‘rate why. 

The next sentence is “But this might make an 
immediate gai: by having tne amount the- paid lowered and 
then come buck to the existing system which in my opinion is 
what they do after they have spent enough money to beat down 
the price. 

THE COURT: I disagre? that that is irrelevant 
to the first part of the answer. 

In any event, I think it is better fr me to | 
маке that judament. 

Nov, as read to you by Mr. liruska, does the А 
answer you gave on deposition accord with your views with 
regard to the material about which you were questioned? 

A Yes, it does, your Honor. May I supplement it? 
Q I would like to read a little bit more. Also, 
on page 176, Jine 11. 
"Question. Because if NBC persisted in this 


limited repertoire license, it would in the long run be 
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injured? 

"Answer. I think so. 

“Apparently NBC doesn't nor does CES apparentlv. 
‘hey didn't think so back in 1940-'41. I think they vere 
injuced in th: lonc run. 

"Question. If CTN hed no ASCAP license at ali | 
and persisted їп not having an 25САР license, it, too, in the 

org run wouiíd be injured? 

“Answer. I think so. I think so and if they 
conspired witi NBC to do it, I think they would both be 
injured, in the long run but they would save some immediate } 
dollars but ultimately it wculd destrcv the American broad- 


casting svstea. 


"Question. How about CTN? Would it destroy 


"Answer. Oh, if the American broadcasting system! 
is destroyed, I suppose CTN would fall with it." 1 

Does that testimony adequately end fairly герге- 
sent your views? 

A Well, I don't know if it adequate represents my 
views. To the extent that they are expressed here, they are 
:xprcssed correctly. 

L* is my believe, my opinion, that if CBS asxre-- 


sisas ths power that it has baing in 1 position wher2 i: 


»uys zn, buys material, where it can sell time ani buy 
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material for 200 stations in prime time, 200 of tho bes: 
stations in Anerica, and if anybody doesn't meet CBS 
zorms, they we foreclused from that market, I think that if 
CBS exercises the power that it has without regard to the 
genuine public interest, as I se» it, and we ill differ 
about what the genuine public interest is, but I think if 
were CBS, I wouldn't do it. I would just look at the long run 
;nd say, this is not the thing to do but we differ on that 
па I've expressed my views and you аг» reading them. 
Q Now I would like to show you an affidavit by you, 

“x. Finkelstein, which has been marked for identification 
28 Plaintiff's Exhibit 14. 

If you will turn to page 8-- 

Til; COURT: What date is that? 

MR. WRUSKA: First of all, the date is July 10, 


1970. It was submitted in the NBC proceeding. 


THE COURT: All right. What page are you referrin: 


MR. HRUSKA: At the moment I am referring to page 
J, your Honor. 
Q Now, you see at the top of page 8, Mr. Finkelstein 
there is a quotation from a portion of an affidavit submitted 
by Mr. Donald Sipes in this present proceeding, CBS against 


ASCAP. 
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THE COURT: In other words, Mr. Finkelstein wes 
quoting Mr. Sipes' affidavit? 
MR. HRUSKA: Precisely. 
Do you see that, Mr. l'inkeistein? 
т do see it. 
I would like to r-ad it. 
would you like to read that? 
Yes. If you don't mind. 
No. I don't mind at alt. 
A I've read the quote. 
Q Do you recall having stated, Mr. Finkelstein, 
лас those fovr reasons described in Mr. Sipes' affidavit 
which you quote on page 8, are the reasons why NBC, as 


topiied to BNC, if it took the nucleus license, would have 


gotten itself in а position of having to dictate which com- | 


positions may be performed and even to censor compositions 
already performed on pre-recorded broadcasts, and in that 
connection I ask you to look at paragraph 14. 

Nov, what's your question? 


I think you just asked me to look at paragraph 


No. I had asked vou a questi.n. 
(Qvestion read.) 


The Sipes took one position and Rubin took the 


be 7 Finkeistein - cross 3779 
contrary position. 
Rubin said chat chey-- 
I Q I Lave asked you about your position, sir. 
X THE COURT: Well, that's a complicated quest ~n. 
| Let Mr. Finkejstein proceed with it. 
I don't understand the background so I need the 
background. 
: A This is in the NBC proceeding. Rubin for NBC was 
! saying that they didn't need the ASCAP license for footbal. 
е | games or bands or whatever; that the bands--when you have a 
parade, all that music 1з cleared in advance, football 
games, it's a.l cleared in advance, that kind of thing. 
And, therefore, the system that they were sujge3t- 
inc, the system under vhich they would ask for 2700 or 2209 
licenses plus certain libraries, that kind of a license 
to be given b; ASCAP plus scmething for these new numbecs 
that we talked about yesterday, that that would be a feasible 
way of conducting their business. 
Our position was that they knew very well that th 
3 1з not the way they would anticipate conducting their busi- | 
ness; that if they--that as a matter of fact, if you look at 
the Sipes affidavit, Sipes points ove that there are these 
uses that you don't know about in advance. He talks about 
adlibing and chat kind of thing. 
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Till. COURT: So you made Sipes your wit..6s to 
that? 

A And in effect we said that in view of what Sipes 
rays, that NBC would be--is now proposing tnat they would 
-urb the kind of thing that Sipes says normally goes on. 

ib: COURT: And did you include that the reasons 
shat Sipes pu’ forward and ict you at parently used in sup- 
port of pur position in thac affidavit, would require NBC to 
dictate what nusic was needed and to censor? 

A That the, oposed to de just that in view of 
what Mr. Sipe3 said was the normal practice. 

тиз COURT: Can I ask you what censor reans in 
this context? 

A They would--that they had the necessary coatrol, 
hat they would either black out the things that didn't-- 
which they could do--black out the things that they didn't | 
approve or insist that the things that they approved be the 
things that were used. 

Q And do you recall having stated on this occasio’ 
that this need to dictate and censor made or was the reason 
4hy the NBC nucleus license approach was unworkable? і 

MR. TOPKIS: Could you call our attention to a 


portion-- 


THE COURT: Eeven if it is not stated rere, it wa! 
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stated on one other quotation on the sum: subject and Mr. \ 
liak^xztein ratified that statement in my opinion. ö 
^ Unvorkable in the sens“ that I was using the моха | 
u1:20 7kable. 
TEE COURT: Always in эпе sense at anybody uses 
i. чога, I Zuppo ne. 
In the conte: t, your donor. 
EP. HRUSKA: Your попот, I would like to offer 
1l: 14 in evicence. 
£t is a document which I think is necessary for a. 
Zull understanding of the tesiimony which has been given 
this morning. Zt is the key document in the NSC proceeding 
and I think it is one of the most important documents of : 
^his case. 
MR. TOPKIS: low can I possibly object to one 
of the most important documents ia this case, your Honor. | 
THE COURT: I don‘: know. I'll receive it. | 
I take it Miss Kearse feels the same way that i 
i 
liz. Topkis does. 1 
MR. TOPKIS: Beaten down. 
MISS KEARSE: Yes, your Honor. 
(PX 14 received in evidence.) 
! 


Q I would like you to assume, Mr. Finkelstein, 


-at the CBS television network car.celled it: ASCAP licerse, 
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that the ASC zac NEC zelevijion retworss recained ctheis 


ASCAP license. 

Would ASCAP continue under those circunstances to 
moni or the СТН use of music und report such use to jts 
members? 

A You pose a world in which CBS doesn't have the 
АССА? licens:. 

Q Right 

A Just so I underastanc the quastion. And you азі га 
whether ASCAP would monitor BS performances? 

Q R.ght. 

A You had another assumption in there or г ques- 
tion--wouid we report the results to our members. 


Q Yes. 


A I would say that if CBS did not have ал ASCAP 
license, he would nave an oblication to find cut whether they 
were infringing md if they were infringing, to sue. 

We would not report to the r ership what the 
uses were unless we had to get the cons. of the meribers 
to bring a suit in his name. 

Q And you would do that even if a substantial nunber 
Of ASCAP members were directly licensing CBS? 

A Oh, if the member licensed CBS that would nct De 


an infringement. That would be of no concern to us. I woulc 
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only monitor it fog purposes of dzterm. ning whether there 
were infringements. 
Q Perhaps I didn't make mysel: clear. 
Your decision to monitor CTN use would not be 
affected by the fact that some members of ASCAP were 


licersing CBS directly? 


MH. TOPXIS: Is the assumption, and some were noti, 


THE COURT: That is what I »ssunmed and therefore 
it seems to се the answer has to be that you have to monitor .: 
thosc who ore left. 

1s that correct? 

A rat is correct, your Honor. 

Q Dc you recall why it was, Mr. Finkelstein, tnat 
ASCAP declincd to monitor the establishments on whose 
behalf 3M had obtained licenses? 

A Yes. 

Q Why was that? 

A We don't--I am sorry. You said that ASCAP 
refused to monitor but I don't think ASCAP ever refused tc 
monitor those uses. We do monitor them. 

If we--if an ASCAP representative is checking on 
uses of АЅСАГ music and he comes across a place that has : 
3M license, that is just something that we can't sue on be 


cause the place is licensed. 


Finkelstain-crois 

‘uppese tuey doin’: -- 

Lut ve don't go out to che: 3M licenses. 

Q “mpesa the ASCAP field mau cores across a 
2lacec which “sed to have a 3M license, but that 3M license 
заз оч expired jn respect of taat esteblichmeat. 

MR. "OPKIS: 1€ voix Joncr ріпазе, І wovld 
just like to have the record note that I O:da't ask Mr. 
Finkelstein nything about ЗМ ou che bsi: of my belies 
that it is а!1 irrelevant. If your Honor wants o hear the 
testimony І have no objecilon. 

SHE COURT: You meaa that the whole 311 subjecit. 
is irrelevant. 

HR. TOPKIS: Ya. 

"ПЕ COURT: That raises another question whother 
it is proper cross-examination but I don't consider the 


3M incident irrelevant nor do I consider it conclusive, 


of course, but I hope the ccoss-examination on this will be 


limited. 

MR. HRUSKA: I think it is, your Honoz, yes. 

ї would hope it doesn't consuma more than five 
minutes, if ihat. 

ПЕ COURT: The queetion іс, if one of your 
people саша across a song played on tre 3M setup, let's 


call it, after the 3M license had expi:ec, would you do 


REF ORTENS 
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zcim&ching about it, i? you Косы. 

A “es. Well, that is e judgment that I would 
have to make and we have repo:ts on about a thousand’ in- 
frircements а усаг and I have linitac the number of lawsuit; 
that will stz.rt in amv yaar te zcmewhsr2 Lotwesn 300 and “405, 
ana : don't think that we oug-t to use tho Federal ccurts tc 
anv greater «xtent than that. 

т think that that is the mrəxinum that we arc 
entitled to use the courts for. 

VHE COURT: ‘Thank you. І wish all our litigants 
were as concerned. 

A Mow, then, if a report cars in about a place 
that said this is a 3M license and when thoy sold us, -- 
when 3M sold us this machina, they said we had a right to 
play anything on these tapes and our membe:s had issved 
a license -- now, that would be for а threo-year period -- 
for chat 1 think that I would have cases that would be 
more attractive for та than that kind of litigation, cor- 
sidering the defenses that I would interpose if I were г 
defendant in tho caae. 

Q ха 1964 and 1965 and lot me eke in 1966, aiso, 
did you have any Giscussions, conversations, with any 


ASCAP members: on the subject of policing establishments 


which had obizineó the 3M equipment and on whose behalf 


jbb-3 Finkels-ein-cross 3786 
3м had obtained dirsct licenses from oublisha:cs? 

A I am quite sure chera were ho discussions ia 
'64 or '65. There was a later time woven there were dis- 
cussions. Whether that was 1366 or '67, I just don't. ; 
remember, but you probably know from cther witnesses. 

Q Do you recall with whom yc ulze d such discussions? 

A Yes. There was a tine “7. Съіаазіа cama iato 
my office and askad if we woud} take омет the agreements 
that members had antered into vits 3M, new chat the thres 
years had expired. That would fix the time. It was after 
the three years had ехрігес. 


And would we monitor -~ they would give us a 


— - 


list of the 3M placas апа voull we go out and monitor taose _ 
places and kring infringement suits against all of them 
because none of then had l:censes at that tins. 

And I said, no, I J3on't think -- I said there i 
are two thii3s -- one, I don't think we are entitied бо 
spend the mcney of the other mambers to conduct this kiad 
of a very expensive investigation, th« benefits of which 
have to go tc the members vho sigaed vp for the 700 
compositions and, aecondly. X think that that also was tied 
in with ASCAP licansing 3M fron there out, and I said 
that the consent decree providas that when you have specific 


composition: , the member i: supposed to do the licensing anc. 
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not ASCAP arl that Y didn't wart -- I didn’t vant to do 
anything tha: interfered with something that had been 
started, our individual members iicensiag. 

Т said, now, they can go right through with iż 


ard I am not coing to interfere at ali for two reasons -- 


ora. the amended final jvdgqment itself ara second, the right 


of other mom>ers to insist that > rot pan their money 
to police scoiothing that would bags fi oniy e very limited 


mbar of members. 
Q t would like tc giva ycu tvo cases, very brie:. 
And then ask you one or two guescions about those cases. 
Case Number 1, an 7SCAP field mon detects a 
restaurant which ones had ап ASCAP license, but no longer 
does -- 
"HE COURT: We are «way frcm 3M now? 
MR. HRUSKA: Not quite, your Honor. But this 
will be the last series. 
0 And that restaurant. is playing a cassette mēna- : 


factured by let's say RCA. 


Do you have that firmly in mind, sir? 


A Yes. 
Q Case Number 2, a field -- 
A You haven't said anything about what is on tha - 


cassette. 


Ээ 
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Q I > aske сл a Guesizion yet. I just 
wanted to know whether you have Case Number 1 firmly in 
iaànd. 

Right. 

Q Case Number 2, an ICAP field man detects a 
7Te2taurant which ones operated imder a Zu jicenso, but 
0 longer ċoes and that restaucint is playing a cassetta 
Manufactured by 3M. 


ThA, question із, what is tia difierence between 


moss two situations which would lead ASCA? to police and 


commence an infringement action agains‘: Restaurant Number 1 
but not against Restaurant Number 2. 

KR. TOPKIS: I am puzzled by one assumption. 
dow can the ASCAP field man kno that the restaurant 
proprietor once had a 3M license and no longer does. I 
don't know any way. 

THE COURT: Maybe i: is posted on the wall. 


MR. TOPKIS: On that assumption, I will sit 


THE COURT: Weli. assuming, anc I must say І 
chink the assumption is somewhat artificial but assuming that 
che monitor, ox whatever yeu call your pclicaman, knew 
the facts es to both cases - 


1S CAP 
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the saconrd огл? 

m VOAL,I will have so get sana more facts, your 

fonor: before Yi can answsr it 
THE COURT: Azk any Cacts you want. 

A in the RCA cass, did RCA 521i them this cascott 
an^ :ell nii that he had г licaise co расіогт? 

Q nO. In Case Lumber 1, tha rentaursat һас 
an ASCAP License from ASCAP at the time it bought the 
cassettes player and the КСР. taz, bui dy che time the z and 
man arrives, that іјсэпле has erpired and the restaurant 
has not reneved its license. I: is just playing that tape 
without a license. 

A Oh, I thinktha:. our -- I think that the ASCAP 
representative would ask him whether he has changed his 
policy. What did he have before? What kind of a use cf 
music did he have previously? 

Q The same use he is making now. He has got a Tot 
of customers sitting around and he is playing the cassot-c 
for background music for tho customers 

A I see. He had an ASCAP license and he played 
RCA cassettes or any other cassstte. 


Q Right. 


A Ha had lcads о? them and ho just pat something cn, 


right? 


Firlelstein-cro 33 
ruactly. 
A And now he doesn't hava an ASCAP license any 

more and he says to the repreveitative, get lost, І 

doa't. want any ASCAP license, I don't ant to do business 
with you and your question is. inder the circumstances, souli 
we sue him for infringement" Yould м2 consider him a 


candidate for an infringement siit. 


Q Right. 

A and is it apt to get past ay сезк. 

у Yes. 

A And I would sov yos, I think that would get sast 
my desk. 


THE COURT: That mcaas he might ba sued? 

THE WITNESS: Yos, night be suod. Might de 
a candidate. If there wasn't anything more pressing than 
that one, he would be one of the three or “our hundred. 

THE COURT: Righ*. 

A The other case is, and I think this is what you 
are saying about the 3M thing, Mr. Hruska, that the restaur- 
ant is playing the 3M700 tape -- 

HE COURT: After its license expired? 
А pfter its license expired, so that it had а 


license when it bought that taps from 3M and that license 


has expired. 
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| І answered that quostion йогаш í said tnat 
| t would not consider that a candidate for the three or 400 
vuits that І would authorize. 


Q And the difference baing what? 
A The difference baing the defense that could оз 


interoosed. mat brings up tha whole subject, (1), new, 

vor know, I have gotten a lot of exporisnco ia facing defer.d- 
ratga — the defense world bc, an? you can’t. Мг. Hruska, 

if you represented them, you woule. probably be doing this -- 
зо would I, p:cbably, if I represented chem -- but уос would} 
bə raising the whole issue of the ASCAF amended final judg- 
nent. 

THE COURT: You mean that tuey night ba akla © 
argue for example this they were entitisd to a license jusi 
hy use and application? 

ТЕЕ WITNZSS: Judge, your ‘ionor, judgirg Бу 
past defenses that I have had to face, I would expect this 
„ind of a defense to be іпёегроѕес somowhere along the 
‘ine and they don't, these pooplo, you never know where these 

iine: are going to come fron and X say Chas avsary case that’ 
"^ bring mast ра prepared on the éssumpticn that 12 is 
X to go to the United Stabe Suprema Course, 80 wa prepari 


эру 282 
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well and wo think, before ve sue anything. 


ua think bout whit the cefoages might ha. 
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am cuce that you would 
have, somowhere along the line and you never сга tell what 
“he €efendáant vould interposit, that ASCAP was violating 
-he antitrust laws, that it was bringing this suit 30 as 
^o make it iroossibis for indiv:.dual members to license 
their works individualiy. 
era COURT: In otha: words, your are saying, 
and Can't think thas my asking cw n 210 indicates any 
point of view towa;ds tie answer оле vay о> fme other, that 


as a matter of policy you 25 general couasci for ASCA? 


navo decided not to test the questions inherent. in usa b 


former licensees of the 3M tape becausa there could be un- i 


forseen decisions which yov don’t think it is in the 
interests of ASCAP to enforce? 

THE COURT: Whether thay are decisions or noc, 
your Honor, the troubie of Litigatin~ one of these things, 
whonyou have more pressing claims -- if all the cases that 
ча had were prosecuted, then I would say, vell, you know, 
we can afford to go into this kind of thing probably, i: 

I am not worried too much ebout the results. Apart 

from the litigation itself I lean over backwards, I thin, 
in interpreting ths amandad fine] judgment and when theca 
is a provision in this judgnent saying that: with respect 


to specified compositions cur mambars shal). have tho rigat 
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co Licence oui their own -- when Ua cxerciso that richt 
I want to kop away from everything involved in it as mich 
as I can. 

“HE COURT: Then the other side of the coin zich 
you pointed out before, which is that to police that par- 


ticular situntion would be to use general revenues for th 


benefit of few membars. 

ТЕЕ WITNESS: Well, Mr. Lrusk^, thougn, is trking 
an isolated «ase, rather than the whole group of them and 
I am responding to his isolated case. 

"HE COURT: í think I understand on both ci 
what the роз: tions are on the point. 

Q would like to show you г document that has 
deen marked г.я PX104 for identification which is a letter 
from Mr. Lindgren to you, dated -- I think maybe your 
copy is more isegible than mine -- can you tell me the 


date on that. 


A «une 25, 1960. 
Q 5.969? 
A Oh, '69. Thank you. 


"HE COURT: Ia Lindgren with AGAC? 
MR. HRUSKA: No. Ha is with 3M, your Honor. 


"HE COURT: He was tke producer or the -- 


i 2%. HRUSKA: Right. 
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Q . would like yon toread the letter and tell 


ле wuether the statements mede оу Mr. “Lindgren in the first 


)ic2graph vero true at that time. 

May I read this? 

ER. BRUSKA: You may certainly read it. 

TI WITNESS: Because here is ^ letter - 
ave handed ra a letter fron Mr. Lindgren addressed to ms, 
fated Juno 25, 1969. I seem to recall something bout it 
т haven't sccn this since the time it came in, anc I am just 
crying Lo refresh my recellaction about wnat -- an tryinj to 
zee if this brings back to mind what he was talking abou:. 

(Pause. ) 

A ihis refers to some incident in Rapid City, 
South Dakota, and my recollection is that we checked in 
Rapid City, South Dakota, and found that there wat no ba3is 
‘or Mr. Lindgren's statement. 
Q Lid any reports come to your attention tat 

ASCAP field ron had been visiting installations which hai 
mge baan opcratingunder 3M licenses, but no longer wsre, 
ond had in@icotzed to those cscablishments that thoy wore 
infringing and that they he: to get an ASCAP license and 
if thoy didn't get an ASCAP license there was а possibility 


shat they vor 1d be sued for iniringemant? 


Finkeiatcin-cross 3795a 


I don't recall any such case coming across my 


5-1 Finke .s:ein-cross 3796 

Q De you recall, М’. Finkolstcin, having made 
a statement tc the effect that if telecasters, and by that 
^ maan to take in stations and natworks, had to go back tə · 
ihe writers of music in old theatrical notion pictures 
aad the publichers of that music who had clauses in their 
contracts that the rights granted to the producers of the 
šilas wera only fer use in theatres, that that wouid be a: 
almost lasuparable block to the frea marketing of “hose 
films in televisicn today? 

MI. ZOPAIS: Could I have the question hack, 
please, your Fonor? 
(Cuestion read.) 

A I would like to sea the statement and che contex: 
za which it was mede or I would like to tell you what my ' 
views are. 

Q үст have no present recollection of having made 
а otatecent of that substanc3? 

A I don't recall having made that statemant at 
this time. ! 

You min refrasa пу recollection if you will, 


Ar. Ecuska. 


Q 238 yc svor conjecture along those lines? 
A A eng those lines, yst. 


M., TOERITS: zeugs ша, but the relevance 


jbb-2 Finkelstesin-crocs 
of Mr. Pinke:.stein's conjecturing escapes т. 
"HE COURT: Sustained. 
Q Vell, is it a statement with which you agrse? 
A уз would have to put it in the ccntext, = could 
a statement about the subject, if you want ma to out 
just putting that statement on its own, as you have 
it, no, I covldn't agree with it. 
Q Maybe to shorten this, why don't you simply 
а statenent on the subject? 


A Yes. I would say that one of the purposes, 


perhaps the eading purpose of ASCP, is to provide a ready . 


solution for things that might seer to have insuperabls 
obstacles, nsurmountable obstacles, excuse me. 

You know, we have a pro^lem right now in the 
new mass meåia and there doesn't seem to be any way that 
we can find о make it possible to, with ease, work out 
a system undur which the new ccmputer can record and ra- 
produce copy:‘ighted things. You get that in music anc, 
generally, ASCAP was conceived to avoid 211 those probiems 
and if you axe asking the question of whether ASCAP solves 
that kind of problem, there wovld be problems, you know -- 
you are suggesting a situation in which the writers or 
publisher or whoever Goes it is granted synchronization 


rights and purformance rights for United States theatres 


“OJTMERN DISTRICT COURT REO IRTERS 
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and now they want to use taat on television. So long as 
they havu ап ASCAP license they don't have to worry about 
anything at all. If they doa't have an ASCAP license, 
you would have to be concerned about they have the pro- 
blems of necotiating. 

Now, for the ostz cart, they won't have a 


problem beceuse tho writer ох ^ublishar has got to play along 


k { u : 
а а А > scum 2 


or his workr are going to be boycotteri. Не is still in | 


the writing profession and the publishing business. 


— 


So that by and larje, they won't havo 2 problam : 


but they will have a problem hare and there. There are 


aT 


sowe writers and some publishe:s who say, no mattar what 
{ 
happens we are going to insist on getting separate clearance 
i 


" B 
ктт лз» € 


and they would even do it with CBS regardless c? consequea Б, 


as long аз wa are all human beings, and you find that but 


XX ILL 


now, on that CBS would just say, well, we won't use that 
one or we will use it and let lim sue us and we will just 
pay whatever the Court finds ar a reasonable value. 

Q Із it a fair staterent that іп and around 1953 
you thought this problem was irsuperable but today you 


do not? 


* on? = 
М * 7? 
Кр КЫШЫ (a 


А You know that that is entirely possible, that 


I have revised my thinking and of course, the 


television business has change¢ on, weil, all around it hes 
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changed, very substantially. 
Q Do you recall what the basis or bases were 
in and around 1968 for your believing that this problem 


was insuperab.e? 


A I thought you said '58 before. 


— — —L——ũ4— nd 


THE COURT: Which is 1t? 

ME. HRUSKA:  '58. 

МЕ. TOPKIS: There has been no testimony that 
the witness sc beliaved in 1955. Apparently there is 
a document thet shows it. Can't we stop playing games and 


Show it? 


TEE COURT: I think if you want. me to understan 


what his views were in '58 you should show it to us. 


| 
к 
L] 
i 
i 
h 
p 
í 


Let me suggest that ve break for the morning 
at this time and you can get the material ready. 


(Racess.) 
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Q Diring the recess we just had, Mr. inkelstein, 
did you have an occasion to reai your testimony at page 23 
of PX 565, which represents a portion cf the hearings 
before sub-ccmmittee number 5 of the Select Committee on 
Small Business, House of Representatives, in March and 
April of 19577 
A I don't think it wes testimony. I think it was 
a Statement. I did read it. 
Q Well, there are questions and answers in this 
portion of the transcript. 
A Oh. 
Q You did read it? 
A I did read it. 
Q I 11 put a copy before you again. 
Could you look about the middle of the page, 
where Mr. Moore is asking you a question-- 
THE COURT: Is that a Congressman? 
TIE WITNESS: Yes, Congressman from Missouri. 
Q And in the middle of the question, he says, 
which I thin: really-- 
A No, West Virginia, I quess. 
Now Governor of the State, I believe. 
Q The substance of the question is contained, I 
believe, in “his clause--say we have Paramount and Warner 
SOUTHERN DISTRICT COURT RF OP RNS 
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Brothers se- ing a complete stock of items. Does ASCAP 
go into the licensing of the usa of the music in that par- 


ticular type of commodity. 


—— ——— 


Your answer to that vas, if that music and those | 
pictures is used in theatres, ASCAP is not in that field. 

If that is used in television--end Mr. Moore interrupted anc 
said, in television primarily, and you responded, yes, 
ASCAP is in :hat field because the license to telecaste:s 
includes anything of the repertoire, however used. 

Mr. Moore asked, and would it include the sales 
of these stocks of old films. You answered, when used on 
television, yes, sir. 

He said, I have no further questions, and then 
you said, trat helps the marke-ing, by the way, if they-- 
meaning, 1 Lelieve, telecasters, in this instance--had to vo 
back to the writers of those old movies and the publishers 
who had clauses in their contracts that the rights granted 
are only fo- use in theatres 8$ now known there would be an 
almost insuperable block to the free marketing of those 
films in teievision today I am afraid. That is conjecture  , 
on my part, of course. 

Now, do you recall having made thet statement? 

A { do. 
3 4nd could you tell me what then was the basis 
SOU "ERN РТС Т COURT REPORTERS 
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or your belief regarding the quote"alrost insuperable block"? 


- in 1958 when there were cii 


x^ 


A Well, we are bac 
дезе old films, going back to who knows when,,and unlike 
.elevision today, and I was makinc the point "меле the 
way, I wasn't testifying, as I said, but making a statement; 
т was there ас counsel for ASCAP--and I said that I thought 
'hat in tryinc to clear these 514 pictures, there wovld be 
foreign things, there are ail inds of «id hings at that 


:ime, ASCAP solved what would stherwise be hat I tho t 


"T 


then would be an insuperable obstacle and I think I've sei« 
time and again that what ASCAP Offers makes it unnecessary 
to have any o? these problems. 

виз, in the present-day television, we are talking 
about the netuork, they have а limited number of films; they | 
ere all relative--or of relatively recent vintage--the i 
writers and publishers vho are involved with music rights 
are interested in the particulars they are going to get cut 
of it if CBS offers the right number of dollars; they oucht 
to not have any problems in the kind of films they are 
showing today, 

Back in 1956 it was cuite a different ball gane. 

Q Would it be fair to say, Mr. Finkelstein, that j 

in 1956, you believed that a telacaster with an inventory of 


old movies would have consideratie difficulties in obtaining 


ir 


SES Se E, t., 1957 max (Сөп ал! 
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the music per:orm;uce rights to music in those films because | 


of the fact that the music had already been recorded in the 


d qm "non 


films without such righcs granted directly to the telecaster 


whercas, if I may finish, in tocay's world, the telecaster 


i- 


would not have the equivalent problem because the owners of 


cv 


music ín those filmswould be easier to deal with. 


28 


A No, that is not correct, Mr. Hruska, and I don't 
think in 1958 the telecaster hac the inventory of films that 
they have today. 


There, they were--there the films were still cwnecd 


{ E 
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| 
by the producers. They hadn't granted out а lot of licersosj 


4 
1 
' 
1 
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to the extent that they have dore today. j 


XE S 


Tolay CBS will have long-term licenses for more 


$ 


i 
films than it can use at this time. It doesn't usa anywhere : 


near all the films that it has г right to use. | 

ТН: COURT: When you зау right, you mean the right 
to perform th? music? 

THES WIT'IESS: No, the right from the producer to 
axhibit those films on, to telecast those films. I say they 
have acquired far more rights to televise films and let': 
forget the music rights for the moment, than they need, so 
they have a wide range of choice in what thay are going to 
broadcast. 

But we were talking about, at that time, the — 
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oly of old films and the service that ASCAP performed in 
clearing all ths roadblccks that might possibly exist. 

MR. HRUSKA: Your Honor, perhaps a loose end from 


yesterday before I turn to another subject. 


— — — 


At page 3724 of yesterday's transcript, in the 
first question and answer given on the top of hat nage and 
particularly the portion of the answer at lines 18 through 
20, that portion, your Honor, I submit is inconsistent with 
the document which was the basis of the examination at that 
time, that document being PX 568 which is a portion of Mr. 
Finkelstein's testimony in the Cascade case, what Mr. Topkis 
referred to as the Yakima action at page 17 and the ригрогз 
of all this, your Honor, is simply to offer that portion cf 
the deposition in evidence as inconsistent with that tesci- 
mony. 

THE COURT: I'll look it over at an appropriate 
time and make a ruling on it. 

What's the exhibit nunber? 

MR. iiRUSKA: 568. 

Q Is it true that ASCAP has never offered any fc т 
of license to broadcasters or networks other than a blanke 
or per program license? 


A Never is a long time but I don't recall anything 


| 
| 
i 
| 
| 
| 
| 
| 
| 
i 
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other than a blanket. or per program. 
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Q If it had happened, “r, Finkelstein, would you 
be likely to recall it? 
A Well, I wasn't--you know ASCAP goes back to 


1914 and bro dœast ing goes back to 1922. 
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Q Within your tenure. 

A I got out of law school in 1927. 

Q Within your tenure, of course. 

A I don't recall. I told you I don't recall. 

с Has there ever been an occasion іп a consent de - 
cree, rate-making procesding, in which the Court has 
ever actually determined a fee for a broadcaster? 

MR. TOPKIS: Your Honor, what has happened 
in the court proceedings is of course а matter of record 
in this court. 

MR. HRUSKA: Naturaiiy. 

MR. TOPKIS: I don't пее -- 

THE COURT: my understanding, and I can be cor- 
rected if anybody disagrees with me, is that it is correct 
tha. Judge Ryan has never actually made a determination 
independently, although he has I know on а number of oc- 
casions dignified the agreements finally come to by the 
parties by so ordering them. 

MR. TOPKIS: And approving them. 

THE COURT: And approving them. 

In any event, I agree with Mr. Topkis. I don't 
think we need to questíon thís witness about it. 

Mk. HRUSKA: Simply to have some clear state- 


ment on thís record to that effect. I think it is now 
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THE COURT: А11 right. 
о That would apply also to any user, not simply 
limited to broadcasters, isn't that true? 
A I would say that is a great tribute to counrel 
on both sides. 


THE COURT: It may be a great tritate to the 


THE WITNESS: And to the judge. 
I must say that I think on boch sídes — 


THE COURT: I think it also has something to do 


I» далсаб тъл массив. nt. eer EE. Aum 


with the laws of human nature. 


Q Am I correct in assuming, Mr. Finkelstein, that 


СА 
Р 
2 
й. 
Й 
1 
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under the rules and regulations which apply *o the ASCAP 


ге 


organization -- 


THE COURT: You mean their own rules? 


o» 


MR. HRUSKA: Yes, your Honor. 


Q -- that ASCAP writer-members are not permitted 


B 


` Я — 
= ә ~} 
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if they wan. to remain ASCAP writer-members to license any 


number of their songs through another lic insing organi- 


A 
~ 


zation, including BAI? 


A ^el), as the consent decree provides -- we аге 


going to call that the amended final judgmen* -- 


MR. HRUSKA: Off the record for a moment, your 


SOUTHERN DISTRICT COURT REPORTERS 


UNITED STATES COURT HOUSE 
FOLEY SQUARE, N.Y., N.Y. 10007 TELEPHONE: CORTLA'IDT. 7-4580 


garw:mg 3 Pinkelstein-cross 3807 
Honor. 

(Discussion off the record.) 

THE COURT: The question is whether writer- 
menbers are free to license through other organizations. 

A The amended fínal judgment provides that they reser: 
the right to license users directly and users are defined 
as anyone who is entitled to a license from ASCAP. 

That would include of course -- 

THE COURT: But the practical effect of all that 
is that tho writers can license directly but they cannot 
license through another organization? ШЫ 

THE WITNESS: That is correct, your Henor. 

THE COURT: А11 right. 

Q Why don't you permit ASCAP writers to license 
a portion of their works through BMI? 

MR. TOPKIS: Objection, your Honor. The amended 
final judgment was worked out between counsel for the gov- 
ernment and counsel for ASCAP. 

THE COURT: As I understand the operations of 
the amended final judgment, there would nott necessarily 
be anything contained in it which would prevent ASCAP from 
giving its writer-members a wider richt than they presently 
enjoy. 

I think the nt ton is objectionable for other 
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reasons. I don't think Mr. Pinkelstein is authorized to 
speak for ASCAP, to sey why it does not do or do certain 
things, with all of hia experience. 

If there's been some official action taken by 
the organisation in that regard which eliminates this 
position, I would be willing to know about it. 

Q Do you have any basis for believing that there 
are reasons for membsis of ASCAP not oeing able to license 


a portion of theír works through BMI? 


———————————— ͤ ————— — 


A Yes. 
Q Are there any reasons apart from any language 


contained in the amended final judgment? 


——HÁ'— ů 


e © 2 с. 
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T1 A Well, after all, you have several choices. One 


Lt.” MEA 


— 


of the choices that I offered was let every writer for the 


first five years of his exercise of the writing profession, 


> 


starting from the time of the first. performance of a song, 


222 


ДЕ decide whether that song goes into ASCA» or BMI. 


. 


THE COURT: You say you offered, Mr.Finkelstein. 


What do you mean? 


e 
. 


JE. THE WITNESS: І offered that $n a conference with 
.f$ the Department of Justice, I on one side and Mr. Kaye 
representing BMI on the other. 

" I said it was unfair, as I viewed it, to force 


a writer when he starts out to make e ccoamitment either to 
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ASCAP or BMI. 


I thought that for the first five years the 


tion in effect ought to be member's and then by that cime, 


after five years, he knows-- he has had enough experience 
and he knows what the benefíts of one are against the other. 


Mr. Kaye, representing BMI, turned that down. 


— ... LI Е OMEN as! аА 


Now, you can't operate -- you can't go into tbe 


2s 


wo 
— 


licensing field, you can't license everything that your 
members write or publish. If all of а sudden you find 


that you have а great writer and ycu rapresent, you know -- 


IZLXBADO ЕЛЕ 3 KB ILL 


ASCAP has so and so cn a rate pro eeding -- now, some of 
thsir works are not goíng to be in ASCAP at all, they are 
going to be over in the broadcaster's organization. 

As I view it, the broadcaster's organisutiov, BMI, 
all that is used to beat down rates when we are in a pro- 
ceeding to determine reasonable rates. 


Now, I felt the same thing ought to be -rue on the 


223... 


publisher's side, but the Department of Justice took the 


position that a corporate entity is a separate outfit and 


Ss 


thore is no way of saying that-- you cén't divide a writer 
into two pieces legally. He is one or the other. You 
don't separate corporations, one in ASCAP, the other 3MI. 


Then the writers will affiliate with one or the 


D 
А м Т1. дасы 66:38202 


AOT 
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We made some progress as time goes on, on that. 

Че learn as we go along. 

At the present time 1? an ASCAP wrkter writes with 
a BMI writer-- if BMI disclaims the work, we will pay the 
ЗМІ writer even though he is not in ASCAP. 

' So he has the same benefits as if he were in ASCAP. 

If BMI doesn't disclaim the work, ASCAP will pay 
the writer. you know, a half share, whatever it is, and 
just claim half -- in effect, half the work. 

It doesn't work out just that vay. 

So that we do try to make these accommodations 
and have it work out as well as it can. 

In the very beginning BMI would call one of our 
writers in, they did it with Green and Revel, and they gave 
him a lot of money-- gave them a lot of money, set them 
ap in a publishing business and had them sign licenses, 
mimeographed to all broadcasters. 

Now, that was the individual member granting the 
license, granting the license directly to the broadcaster, 
of course arranged by RI. So they found а way of getting 
around it. 

We thought that-- we couldn't see our way clear 
to having a member of ASCAP -- a writer, publisher organi- 
sation, and at the same time over in BMI where they make 
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separate deals-- in ASCAP every member was treated on the 


same basis. 


XI ue ATE 


Those are considerations that went ínto working 


out this provision. 

Q You used the phrase "beat down the rates" in that 
last answer. 

A I did, yes. 


Q Could you explain what you meant by that phrase? 


c s . + 
СУГ SS Ae У ыс 


A Well, in every rate proceeding that we have -- all 


i 


5! 
, 
3 


you have to do is to go to the records of this court -- the 
broadcasters -- they have an all-industry committee negoti- 
ating for the broadcasters. 

Q fou mean the stations? 

A For the stations, yes. The networks used to n 
gotiate collectively at my invitation so that there would 
not be any antitrust problems, but in the last thing it was 
different. 

You will find that the broadcasters- if you look 
at the affidavits, they say the rates ought to go down be- 
cause the ASCAP share of performance has diminised by so 
апа во and so and so and the rates díd go down. 


^? — e А 2 

1 3 рч * 2 

- 7 * 
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BMI will say when they sit down with the broadcasters 
we want more money because our performances have gone up. 
I won't get into that further unless you have some 
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questions to ask me about it. 

That's what vou will find. That's what I meant 
bout beating down the price. 

I don't think that when those porformances move 
to BMI that the rates go up anywhere near tothe same extent 
as the request for the rates going down is made by broaá- 
casters because the performances moved out of ASCAP over to 
BMI. 


Q It's been established on this record that ASCAP 


ius" #2 
CLAY ыштыл CUN 
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key punches in its computer process all data, relevant data, 


e 


concerning uses of BMI music on networks and surveyed sta- 


— 
w 


tions, including data on uses by the networks and the sta- 


> 


tions о? ВМЇ music. 


ыз 


MR. TOPKIS: Objection, your Honor. 
MR. HRUSKA: I haven't asked the question yet. 
MR. TOPKIS: I'm sorry. 


Q Do you know why ASCAP feeds into its data processing 


| 
| 
| 
| 
| 
| 


equipment such information regarding uses of BMI music? 


^ 
c 


wow Ww Жы 
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MR. TOPKIS: Objection, your Honor, as outside the 
t cope of the direct and so far as I can perceive, utterly 
irrelevant. 

MR. HRUSKA: The relevancy -- 


THE COURT: Certainly outside the scope of direct. 


The relevance? 
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MR. HRUSKA: The relevance is, your Honor, in 


connection with the Section 2 aspects of the lawsuit. 


I'm about to go into, and I think fairly briefly-- 

THE COURT: Attempt to monopolize? 

MR. HRUSKA: Yes, your Honor. 

THE COURT: Al: right. 

If Mr. Finkelstein can answer the question, I will 
allow him tc. 

MR. TOPKIS: May we have the preliminary question 
as a factual predicate, does ASCAP keypunch BMI or does it 


keypunch non-ASCAP -- 


—M—- Tee 


MR. HRUSKA: I don't think there's any question in 
the record, your Honor, that ASCAP does, in fact, keypunch 
information on broadcasters’ uses of BMI music. 

THE COURT: You mean indicating it as BMI music? 

MR. HRUSKA: Yes. 

THE COURT: I don't recall frankly. I don't know 
where it is in the record. 

Are you aware of this, Mr. Finkelstein? 

THE WITNESS: I thought I was aware of the con- 


trary, that ít is ASCAP or non-ASCAP. 


— C D C C c c ffc cé ECCE ~ 


If you have a given composition, you сап tell wbethe 
it is ASCAP, BMI, SESAC or public domain, but there is no 


separate cataloging. You have to know the composition. 
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You have to know these facts independently of the 


3 machines. 


4 That's not tabulated so far as I know on the 


5 machines. 


——— € ͤè..— 


5 Q Let me back up a little, Mr. Pinkelstein. 

' Are you aware that ASCAP has published advertise- 
ments and put out other materials indicating to writers of 
music who are not members of ASCAF the ability on ASCAP's 

0 part to demonstrate to these people, partículariy members 
T i of BMI, how much money they would have made on their per- 


formances during past periods of time had they been members 


13 If ASCAP rather than BMI? 


sesam — — 


i4 A Yes, that was done rather belatedly. It should 


15 nave been done much earlier. 


16 Q Do you know whether or not ASCAP could make such a 


demonstration to those writers unless it had in its computer 


18 | system all neceesary data regarding the uses of those 
19 | writers’ compositions on stations and networks? 

20 A Your question had another assumption in it -- 
21 Q 72073 you please just answer this question? 

22 


A l'm sorry, I can't respond. 


СНЕ COURT: Am I to understand that your implied 


| 
| answer, which I would like to make erplicit, is you do have 


— ee Se Cee — 
—— — —— Ns — — 


^ the information necessary to give these writers if they come 
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to you in response to your ad, but you don't need to have 
the information specifically in vour computers аз to 
whether their music was licensed through BMI or not? 

THE WITNESS: I think the answer is yes, your 
Honor, we don't -- or stated affirmatively, we couldn't run 
through our -- we couldn't make а run on our machines, what 
is there on the BMI repertory. Yt is not keyed for that, 
no occasion for it. 

‘If you feed into the computer the question of what 
were the performances of compositions of A, B, C, D, ana 
the computer could tell you what the performances are. 

Q And also tell you who the composers of those com- 
positions are, of each of those compositions? 

^ I don't know about that. Т don't know whether it 
would. If it is an ASCAP member, yes. If it is somebody-- 
I can't tell you that. We are not too fussy about - -you 
can do it by the title and the publisher. 

Q How else could you tell a non-ASCAP writer who 
walked into your office at One Lincoln Plaza what his 
distributions would have been over a past period of time 
had he been an ASCAP member? 

MR. TOPKIS: Objection, your Honor. 

THE COURT: Mr. Hruska, I will sustain the objec- 


tion because it seems to me that you have gotten the 
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concession, 1? that is the word to use, the admission from 
Mr. Finkelstein of the efforts of ASCAP to attract new mem- 
bers and the statement that you put -- 

MR. HRUSKA: Yes, your Honor. 

Why do you 4о that? 

MR. TOPKIS: Why does -- 

Q Why do you attempt to influence writers who are 

members of SMI to become members of ASCAP? 


MR. TOPKIS: I don't believe Mr.Finkelstein as 


————— „ — 


gene-^l counsel of ASCAP is authorized to answer that ques- 
tion. 

MR. HRUSKA: I think he knows the answer to that 
question. I think that really is the pertinency -- 

MR. TOPKIS: I will withdraw my objection. 

THE COURT: I will allow him to answer it anyway. 
I know the answer to it, I think. 

MR. HROSKA: We all do, your Honor. 

I would like to get it on the record. 


A Let mo say initially ASCAP didn't do that at all. 


ASCAP just sat in íts ivory tower and let BMI go out and 


scour the countryside. Every time there was somebody who 

looked like he was going to have something, BMI latched onto 

him, gave him an advance, told him not to join ASCAP, and 

finally somebody said, Look, we have to straighten out the 
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record, we have to tell the people what the facts really 
are and they started a series of ads to do just that thing. 
terribly overdue. 

Our contracts with the broadcasters were abo«t to- 
with the telecasters were about to expire and BMI made а 
big raid on our writers of background music. So that in 
the rate proceeding the broadcasters could say, Don't look 
at all these performances, look at these big writers, they 


are over 11. BMI. 


BMI gave them guarantees of $150,000 a year for 
' 


ten years, whether they lived or not, and one of them did 
happen to die the very next year. 

Those things go on for a while and finally you 
say, well, thie ivory tower business doesn't work. If 
that game is played on the other side, you better re- 
examine what you do. 

Q What was the ivory tower period, just to put this 


in time frame? 


— 7˙ Ä — u 


A It was until relatively recently, I suppose in а 
sense, depending on how you define ivory tower. 
Q It was your word., 
A Yes, my word. 
You mentioned the fact that you awoke as it were-- 


Gradually, I must say. 
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Q -- at tne time the telecasters were coming far- 
ward. 
Was this in the 1961-1962 period? I just want to 
get a rough idea of the dates. 
A oh, it was before that. tt was before that that 


we should have awakened more than we did, substantially be- 


fore 1961. I think it was-- my present recollection is that 
{ 


there was quite 4 raid in 1957. I would have to check 
that. 

I haven't reviewed these things. I'm trying 
to rely on the given year when it is susceptible of deter: 
mination. 

We could look at 2 list of the time BMI got 15 
or 16 or 17 ASCAP writers of scores for motion pictures, 


television programs. 
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stein, between attracting a new writer who has not © ‚ 
joined а licensing organization, the situation you referred 
to before? 

A Yes. 

Q And attracting away from BMI a writer who has 


already joined BMI? 


Q There is a difference in my mind, Mr. Pinkel- | 
i 
і 
i 
| 
[| 
і 
i 


A We weren't doing either, you sec. Well, we 
were trying *o attract new writers but we weren't making 
any campaign of it. 
After all, we want ASCAP to be representative 
of the writers and publishers of America but when you find 
that there is somebody else in the field that is painting 
us an outfit that is old and tired and that kind of thing, 
I'll tell you, you see, the legal department might have 
handicapped the business end of the Society to some extent. 
We were a little bít too cautious about what kind 
of an attack yov launch on BMI and finally, the thing got 
so critical that if this thing wasn't going to fall apart 
we just had to do whatever was necessary to get the facts 
pefore the songwriting and music publishing world. 
Now, as I say, BMI didn't just try to attract new 
miters. They didn't care anything about ti one" 
writer. They were taking the big ASCAP writer and trying to 
SOUTHERN DISTRICT COURT REPORTERS 
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attract him, the one that they felt had a lot of — | 
and then they had--they would, well, I don't know enough abou 
how they went about doing, attracting writers. I do know 
they made special deals which ASCAP wasn't making; can't 
make now, we can't make a special deal. 


Q I think this is probably implicit but to make it 


very clear, do you believe that there is а connection 
between the importance to ASCAP on the one hand of persuadinc 
writor members of BMI to join ASCAP and, on the other hand, 


4 
1 


the bargaining power of ASCAP vis-a-vis users? 


A Well, what's in the reperteire із soing to deter- | 
mine the price you get but that isn't the only thing that is, 
involved. | 
You see, I don't think of ASCAP as anything MX 
than the members of ASCAP, the writers and the publishers. | 
If ASCAP didn't work, it ought to be, in my book, it ought | 
to be dissolved tomorrow. If it doesn't perform a service | 
for its members, then it is a handicap to the members and 


there is no reason for its existence and if ASCAP doesn't 


serve the public, I don't think in the long run that it 


But I think that for the future of the writera 
and publishers of America, I think--I think persOnally-- 


their future lies in an organization that they own and con- 
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trol. We have learned to live with BMI and there it is 


and the users are entitled to have their own organization 
but I think that we should let the writers and publishers 
know that ASCAP is an organization that they own and that 
they control and that basically tries to look out after 
their genuine interests. 

Q I would like to show you a document in evidence 
аз PX 820. 

THE COURT: "What is it, please? 

MR. HRUSKA: It is a letter, a form letter by 
Stanley Adams, the President of ASCAP, to ASCAP members, 
dated December 16, 1971. The letter reports on a decision 
having been made by the ASCAP Board of Directors of 
December 14, 1971, to award performance credited to ASCAP 
members when collaborating on new compositions with writers 
row affiliated with BMI. 

Q My question, Mr. Finkelstein, is do you know why 
this decision was not made considerably earlier than the 
date on which it was made? 

MR. TOPKIS: Objection, your iionor. 

THE COURT: I'll sustain the objection. 
Do you know why this decision was made? 
Yes. 


Could you tel“ me? 
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A Well, the President of ASCAP and I had many 
discussions about it, trying to serve the interests of 
writers, basically writers, here, as much as we could and 
if a writer choses to be in BMI, well, he is still a writer 
and in the past, we had had a rule that if a work was written 


by an ASCAP writer with a BMI writer, we would disclaim the 


2 OE I Ce 


work. 


You know, we wouldn't pay our member and we 


know, after we had some concrete cases before us--it just 
didn't seem to serve the best ipterests of writers. 
Now, yo" know, you have a thing líke this and 


you have different opinions and before you get a ching 


| 
à 
wouldn't claim the work and that didn't, in our opinion, yov 


through the Board of Directors, you have to, just like the 
politicians do, you know, I mean the statesmen who run the 
nation, you have to try to build up opinion in support of 

the thing that you want to accomplish and when we got to the | 
point -“ had just about gotten to that point when the people 


mentioned in this letter, at least some of them, Stevie 


3 


Wonder--* moan he ir a name that I recall at the time--they 


came іп and hey said, "Look, we--" or their collaborators, 


N 


SI 
F 


their ASCAP collaborators--said, we would like--we are just 


as 
= 


a national writing team. All right, one is in But ard the 


other is in ASCAP and we ought to be able to work that way 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 
FOLEY SQUARE, М.Ү, N 0007 '"PLEPHONEZ. (Y) 


* 


jbe 5 Finkelstein - cross 3823 
and they made quite a case and they persuaded us and we changhd 
the rule and this letter, Exhibit PX 802 for identification, 
tellu us what we did; tnat we would pay the ASCAP writer, we 
would--and this was the time we said we would pay the BMI 
writer, too, if BMI released the work. 
Q I don't believe so. 
А Well, then, that was done later; we díd it in 
two steps. 
Q Por how long a period of time, if you recall, 
was this issue being raised, as to whether or not ASCAP 
Should pay its writers on songs, use of songs, on which 
they had collaborated with BMI writers. 
MR. TOPKIS: Objection, your Honor. The rele- 
vance of this is not clear. 
MR. HRUSKA: Т think the relevance will become 
clear in perhaps two or three тоге questions. 
THE COURT: Can't you tell us what yeu are 
offering to establish. 
MR. !IRUSKA: Yes, your Honor. 
May I ask, then, that Mr. Finkelstein be excused 
for а moment because if I do that, I thínk I-- 


THE COURT: Come up here and tell me. 


(Counsel and the Gourt in discussion at the side 
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Q Over what period of time, approximately, Mr. 
Finkelstein, was this question an issue at ASCAP, the ques- 
tion being, so it is clear in your mind, whether ASCAP 
should pay iacit writers on use of music which they had 


written in collaboration with BMI writers. 


— — 


A Oh, it was an issue for quite a long time, I 
think. There were two groups, one wanted it and the other 
didn't and finally the group that wanted it persuaded the 
group that did and this was adopted. 

How long, I can't tell you that, but. in my 


own mind, you know, Ї was an advocate of this for quite 


—— — — > 


soma tim. 
Q Would a be fair to say that it was а period in 


excess of 10 years? 


— 


A Oh, I can't say that. I can't say that--I can't 
say that any thought was given to it that far back, no. 

If you say three or four years, I would say, or 
two or three years, I would say or about two or three years 
I had several talks with the President of ASCAp and he 
would tell me what the climate was, whether it was something 


that you could put across aud finally, the time came when 


we could and it was adopted. | 
You have 24 members of the Board of Directors 


that you have to persuade? 


SOUTHERN DISTRICT ‘COURT REPORTERS 
UNITED STATES COURT HOUSE 
FOLEY "QUARE, N.Y., М.Ү. 10007 TELEPHONE: CORTLANDT 7-4580 


LI aG : 


jbe 7 Finkelstein - cross 3828 

Q Did you find that any ASCAP writers who were in 
songwriting teams with BMI writers, had left the ASCAP 
organization to join BMI? 

A I remember one. I just remember one but to me, 
one was enough. 

Q Are you familiar with the fact, Mr. Pinkelstein, 
that when an ASCAP writer member on the Pour Fund System 
leaves the ASCAP organization, that he may loge a portion of 


income that had been deferred under the provisions of the 


Four Pund Plan? 


A Tae answer to that is no but I can tell you what 
the situation is. 
Q Well, let me approach it this way: 

Are you aware of any claims now being made by 
former ASCAP members who quit ASCAP and joined BMI, claims 
regarding their deferred compensation under the Four Pund 
System? 

MR. TOPKIS: Objectien, your Homor. 

THE COURT: Sustained. I can't find any probity 
in their claims. I would have to try their claims to find 
out if they were pertinent. 

MR. HRUSKA: I am not offering this for the validity 
of the claims, your Honor. I am simply offering it on the 


question that was raised in connection with the examination 
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of Mr. Marks and to some extent in the eren ~... n of 


Dr. Fischer regarding barriers to-- 
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THE COURT: Well, you can ask Mr. Finkelstein 
any questions you want about how the system operates and 
whether he thinks it will provide barriers or not, but 
whether he knows or not about claims made by other people 


I consider to be irrelevant. 


MR. HRUSKA: І am interested in really getting | 


‘ 
through this to a point where we can establish some dollars | 


and cents figures and let ae go right to that. i 

Q Are you familiar, do you have :- :nowledge { 
about any amounts of money that specific writers who have 
quit ASCAP and joined BMI have ost in deferred compensation 
as a result of that move? 


А Well, tne assumption ‘n your question is just 


THE COURT: What assumption? 

THE WITNESS: That they have lost gomething beca 
of something deferred or whatever it is. 

THE CUURT: Well, the answer is, to the question 
that you don't know of any such case, is that correct? 

THE И “ESS: Well, that would be a misleading 
answer, I am afraid, your Honor, because I can explain 
what the system is. 

THE COURT: Why don't you explaip to me what 
happens when a man of long seniority, I guess is who we are 
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concerned with, leaves ASCAP and goes to BMI and the 
extent to which his benefits are affected, without 
characterising whether it is lost or found or anything else. 

THE WITNESS: Yes. Well, this is the -- when 
£omeone joins ASCAP, the writer distributions are nins 
months -- they lag by a period of níne months.  Distributio 
ave made out of current -- distribution each quarter is 
iade out of the current receipts that quarter. 

The measure of payment is performances that 
occurred from six to nine months before, possibly more than 
that, 9 to 12 months before. Бо that in the member's first 
royalty check, he is getting paid for performanoes that 
occurred nine months before he became a member. 

When he leaves the Society, if he takes his 
works with him, his last payment is the payment out of the 
money that came in the last quarter of b*s membership, 
measured by performances that occurred 9 -- 6 to 9 to 12 
months before that. 

Now, I thiak that that is what Mr. Hruska is 
referring to as a loss on the part of the member because 
he doesn't get performances out of subsequent receipts 
from broadcasters that came in after he left but which 
are paid out on the basis of earlier performances. 

So, in ASCAP and I understand this is unlike 
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BMI, in ASCAP ín the first quarter the mmber gets 514 
dor 9 e before and, then, ín the las: quarter, he 
gets the money out of -- he gets his share oi the money 
that came in that quarter but be doesn't share in money 
that comes in afterward. 


ene 


Q That was not what I was getting at. 
Have you ever had any discussions with a writer 
membsr of ASCAP of seniority who was on the four fund system|-- 
THE COURT: I am not interested in discussions. 


Can't you just ask what the facts are about the system? 


A на ааль A — Р: 


MR. HRUSKA: Well, yes, your Honor, what I am 
trying to do here -- 
THE COURT: The found fund is nothing but a 


pension plan, a payment and pension plan, as I understand it 


j 
і 
! 
Y 
! 
i 
5 
| 
4 
{ 
! 
1 
1] 


MR. HRUSKA: The point of this line of inquiry 


is to establish the belief we have that there are a number 
of ASCAP writer members who have, within the last several 
ears, joined BMI or who have consiGexed joining EMI and 
have been told by people at ASCAP that if they did that, 
would lose X dollars in deferred compensation, а quantified 
sum. 

THE COURT: If you want to ask Mr. Finkelstein 
whether he ever told anybody that, ask him. 

Q Have you, Mr. Finkelstein? 
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redirect 

A No. 

Q To your knowledge, has anybody at ASCAP told 
that to any ASCAP writer in those circumstances? 

A Until just now I haven't heard the issue raised. 

MR. HRUSKA: Your Honor, if I may consult 

very briefly with my associates -- 


THE COURT: All rigat. 


—————áà 


(Pause.) 

MR. HRUSKA: We have no further questions on 
the cross-examination. 

THE COURT: All right. Miss Kearse, you never 
got a chance. 

Did you want to question Mr. Finkelstein? 

MISS KEARSE: I have no questions, your Honor. 

MR. TOPKIS: I jsut want to put one to Mr. 
Finkelstein, your Honor. 
REDIRECT EXAMINATION 


BY MR. TOPKIS: 


MR. TOPKIS: What I wanted to do is read in 
just a little bit of supplemantary material to supplemert 
some material that Mr. Hruska read in. 

I want to start at Page 206, Line 23, and 
some of this will duplicate what Mr. Hruska read, but only 
little. 
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Finkelstein-redirect 
“Q Із this otatement true 
THE COURT: Who is questioning? 
MR. TOPKIS: Mr. Hruska, I believe. 
MR. HRUSKA: Yes. 

"Q I» this statement true: Quote, the fact is tha 
in the field of performing rights the large user is obliged 
to deal with all the copyright owners for musica] composi- 
tions there is a public demand. End cof quote. 

"А Under normal circumstances, that is correct. 

"о Could you tell me the circumstances in which 
that statement is incorrect? 

"A Well, it was --" 

THE COG:: Do you want to read it more slowly 
both for the revorter and me. 
MR. TOPKI5: І beg your pardon. 

"о Could you tell me the circumstances in which 
that statement is incorrect? 

"A Well, it was proved incorrect with respect to 


the broadcasting industry in the year 1940-1941, as the 


with them. The public just didn't miss the music they 


} 
broadcasters advertised and they had their sponsors along | 


weren't getting and there was no demand from the public 

that there be any change and no hurry on the part of any 

of the networks to change the situation, and wan one of 
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the networks did change, Mutual Broadcasting System, in May 
of 1941, the other networks didn't; they weren't bothered 
at all. They Gidn't change until the end of October - 
November, 1941. Mutual's business didn't increase at all 


so far as I know by putting on ASCAP's music at that time. 


"Q If the NBC andABC television networks had 
blanket licenses from ASCAP, would CTN be obliged to deal 
with ASCAP? 

"A Not as I see it today. 

"0 Mr. Finkelstein, could ycu turn to Page 83 of 
‘Plaintiff's Exhibit 15 for identification and look at the 
first sentence at the last incomplete paragraph on that page 

"A I have looked at it. 

"Q That is the statement I ruad to you а few 
questions back. 

"A That is right. 

"Q Could you describe the normal circumstances un 
which that statement is true? 

"A Yes. You know, I thought that statement, that 
was my thinking at that “ime and I didn't put in the words 
normal circumstances. I felt that that was a statement 
that would apply to all large users when I vrote that. 

"Q Including CTN? 


A I didn't have in mind CTN or I didn't -- I just 
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wasn't separating in my own mínd any one kind of large user 
for another. І was thinking of anybody who makes .  ^ole- 
sale use of music but in the context of the existing 
situa. or "^at has happened in terms of the kind of licens 
that NBC h applied for and that CBS is applying for, I 
find that we face a completely different situation than I 


had in mind back in 1952, was it, when I gave that talk to 


! 
| 
| 


the Federal Bar Association or that I have had right along 
until fairly recently. 

"I thought that after the networks had their 
experience in 1940-41 and as & result of it, haWing kept 
ASCAP music off the air, had the rates cut in half, I 
thought that they would act líke all other large users and 
in return for the writers being willing to make their works 
available to the networks in bulk, in a manner that would 
satisfy the networks' needs without any unusual or expensi 
methods of clearing rights, I thought the networks in 
return would go along with what they assured us back in 
1941 when music went on the air, tbat now we are going to 
license on the networks terms that they would continue 
accepting that as a reasonable method of licensing on 
beth sides. 

"Now you get into the present period and NBC 


making its new demand so that it is in a superior barga ir in- 
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position as against the individual writer and CBS following 


N 


i 
1 
( 
| 


along with just a little bit of a change, but having the 


гә 


same objective and if either NBC ог CBS is successful, the 


I» 


other networks are going to follow suit because they are 


о, 


€ 


going to say, well, we can't afford to spend the kind of | 


money we have to spend if the other networks are being -- 


^m. 


с) 


are able to save money by what they do. You will find thak 


there will be a repeat of the 1940-1941 situation which I 


| 
thought was something that ouuld never happen again. I firi 


— 
— 


that I just was mistaken. І didn't foresee what might trans 


ҹә 
a Д ала c EW. 


pire and that is life, and those things happen with people. 
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"0 In normal схст”лвбвцсез in which ail three 
national commercial television networks are rollicking ong 
with ASCAP licenses, playing ASCAP music, under those cir- 
cumstances you feel, do you, that each of those networks 
is oblíged to deal with ASCAP? 

"A You know, I did feel that way. T am not sure 
that I was sound in that approach. As I ses more of what 
is going on now, I become less certain that that is so." 


MR. TOPKIS: Мом just one other excerpt, your 


. Honor. 


! 


~ 
— 


WES I.GZTELR. ш: 


е SSS SS ae ae 


—— 


4 


С 


"Q Mr. Finkeletein, those were questions put to 
you and those were answers that you gave? 

"А They were. 

MR. TOPKIS: Page 294, Line 4. 

"Q Do you think that CYN could license directly 
from the writers or publishers ^^ music written вресіг?1у 
for CTM's programs? 

"A The question is, is it possible, is that the 
question? 

*Q "as. 

"A Yes, I think it is possible. 

"о Do you believe that CBS could do åt? 

"A Well, I wouldn't purport to answer for CBS. 


I know that CBS knows whether it can do it or not. 
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"Q Is it your judgment that CBS could do it? 
I said CBS, but I really mean СТЫ here. 

"A CTN here, I don't know what would happen under 
the circumstances. I just don't know. 

"Q Well, let us take & situation in which backgroun 
and theme music has been written for program X and it has 
been written «pecially by an ASCAP member for use in . `t 
program. It was created for that program. Now, that 
composer in creating that music for chat program has some 
Sort of contractual relationship with the producer of 
that program, isn't that true? 

"A Well, you are assuming a world now in which 
there is no ASCAP and I don't know what would take its place 

*Q No, no, I am not assuming that here. 

"A Weill, you might. 

"Q I said -- 

"A I am -- 

"о Well then, I would advise you to step assuming 
it and to return to today's world. 

"A I ses. 

"Q I just want to know what could happen in tcday's 
world whether the producer of progranm X'in his dealings with 
the fellow he has retained to compose music for that progra 
could license tho performing rights of that music for that 
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program. 

"A Yes, subject to whutever forms of agreement 
exist between the network and vriters. 

“0 I don t understand your subject. І sm sorry. 

"A Well, there are writers unions, whetever they 
provide for. I am not faniliar with the agreement, so I 
can't tell you what it is. 

"Q There is no physical obstacle for such licensi: , 


is ther^? 


“А No." 


TOPKIS: I will skip a líttle colloquy. 


Question at Line 14: 


*Q Well, we are going to break obstacles down 
into various categories until we get an answer to the ques- 
tion. 


All ríght. 


Is there any legal obstacle to such a trans- 


I can't see any." 
MR. JTOPKI8: I think I will stop right there. 
YOu were asked those questions and gave thosa answers? 
A I was and I did. 
MR. TOPKIS Just а moment, please, your Honor 


(Pause. ) 
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MR. TOPKIS: I have no further questions. 


Thank you very much, your Honor, and Mr. Pinkelstein. 
THE COURT: Thank you, Mr. Finkelstein. I 
hope you have a good trip. 
THE WITNESS: Thank you very much. 


(Witness excused.) 

THE COURT: Rather than start a witness at this 
time, shall we break for lunch? You will have a witness 
ready to go at two o'clock? 

MR. TOPKIS: Yes, I certainly expect to. 

THE COURT: VEry good. 

(Luncheon recess.) 


ЕУ 
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THE COURT: Good afternoo. everyone. Ве 
seated, please. 

MR. BLUMSTEIN: ASCAP calls Mr. Robert Nathan. 

MR. HRUSKA: Before Mr. Nathan is put on the 
stand, your Honor, I would like to raise a point which I 
think хз of considerable exparionce zvd as a bearing 
on Mr. Wathan's testimony. At two minaces to ten this 


morning we were served with a sheaf of documents by ASCAP, 


many of which on their face indicate prior preparation. 


These are documents which also ірдістее on 
the face of the documents are tbe type into which an 
economist would ordinarily gé. I think it clear that 
these are documents that Mr. Nathan would be referring to 
4 hís testimony. 

I have not had a chance to read the documents. 
I have leafed them through or through most of them. I 
think that there is a clear violation of the pretrial order. 
Under the pretrial order substantial grounds, good faith, 
must La shown as to why there was such a tardy production 
of these documents to, in this case counsel for plaintiff - 
and I think certiinly your Honor at minimum we ought to 
hear whatever explanation there in for the late del: "cy 
of th.» documents before we start getting into them with 
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Mr. Nathan actually on the stand. 


MR. BLUMSTEIN: If I may, your Honor, first 


which Mr. Nathan will use toward the end of his testimony. 
The balance of the dovunants consist of backup materials 
for the charts. A lot ( the materials ars just standard 


Government sources, certain indexes, consumer prices, 


4 of all, the documents themselves cons.st of certain charts 
matters of that sort. Аз tothe balance of the materiai, 
they conccr: antters which are official records. They are 
met going to come as any surprise to anybody. I think I 
сап fairly represent that I don't think I will get to the 
Stage in Mr. Nathan's testimony where I will be using the 
| charts or the be kup material nntil some time tomorrow 
\ morning. 
| TUE COUR!: Why couldn't they have been deliver 
| earlier? 7 . isn't necessarily going to affect the ou 
of Mr. Hruska's comply request. 
MR. BLUMSTEIN: Quite frankly, your Honor, the 
i Charts were not put into final form and we did not knov 


exactly what backup material we would use nati) very l& ^ 


MR. HRUSKA: There is material in here, ur 


i 
| 

К | inthe day. 
P Honor, which certainly implies the existence of a 


e computer study. That is that the material indicates on its 
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face that it is слзейа on a computer study which was 
some time earlier. 


that it was prepared as early ^s last June. The letter, 


covering letter, on these documents was dated yesterday 
and we didn t get it until this morning. I think tv» re 
is so much in these materials, your Honor, indicating -- 

THE COURT: Wha’ д^ vou suggest? 

MR. HRUSKA: I hizk, your #onor, that all 
of these documents should be excluded. 

THE COURT: For my own education -- if you are 
right in an analysis of the facts, and I am not taking 
any position on that, maybe some other form of sanction is 
in order. I am not going to prevent the Court and 
the’ public from getting whatever information may be relevan 
to the decision in this case. What I will &. et the p 
time is to allow the examination to procsed. 

If it gets to a point in which documents are 
used which Mr. Hruska feels he needs to study in order 
to be able to proceed with his part of the case, ve will 
just have to take some time to let him do it. 
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Mr. Hruska, do you have with you or present 
3 with you -- it is your responsibility I guess -- you have 
4 not been precluded as the result of this from having 

B anybody hear that you would have had present otherwis. to 
listen to Mr. Nathan's testimony. 
7 MR. BRUGKA: I think that is probably true, 
8 Honor. Mot having really read the materials, it is 

difficult to give a categorical answer to that. 


TLE COURT: We all knew that Mr. Nathan would 
testify. 


HRUSKA: Of course. Mr. Nathan has been 


noticed as a witness sinos last April. 


THE COURT: Yes. 
15 MR. HRUSKA: The difficulty is, your Honor, 
that I think that really understanding these material" and 
going back into the data and checking other scuroes to 
enable us to cross-examine Mr. Баёћар on these materials 
19 is going to take some period of tíme. 
20 THE COURT: We may have to do something if that 
2i problem becomes real. 
2 MR. HRUSKA: Right. 

THE COURT: All right, Mr. Nathan, ccme on up, 
2 will you please. 
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ROBERT R. NATHAN, called as a witness 
on behalf of ASCAP, having been first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BLUMSTEIN: 
Q Mr. Nathan, according to Who's Who in America 
you are an economist, is that correct? 
A That is correct. 
Q And it is my understanding that last Saturday, 


December 1, was a date of some significance in your life, 


is that true? 


A Yes, it's true. 

Q Could you tell us why? 

А Well, I entered on my Medicare availability the 
first of the month when I became 65. Saturday I became 
eligible. 
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Q Now that we know how old you are, can you ёе 
us how long you have been practicing your professicn? 

һ I have been practicing as a private consulting 
economist for approximately 28 years, but prior thereto in 
Government and at University I was engaged also as an 
economist in research ind analysis, altogether something 
between 40 and 45 sears. 

Q Could you tell us about your educational back- 


ground, please? 


A Yes. I studied economics at the Wharton School 


of the University of Pennsylvania where I received my bachelcir 


of sciences degree in 1931 and remained on the staff of the 
Industrial Research Department, University, and took @ 
Masters of Science in Economics in 1933 md then proceeded 
into study law and received a law degree from Georgetown 
University in 1938. 

Q Have you received any honcrary degrees? 

A Yes, I was granted a honorary doctor of Laws 
Degree by Georgetown University in 1972. 

Q Mr. Bathan, have you prepared a brief resume 
setting forth your educational background and your subse- 
quent experience from the time that you got out of 
law school? 

A Yes, I have. 
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Let me show it tc you. 

MR. BLUMSTEIN: I ask that the clerk mark it for 
identification, please. 

(AX 317 marked for identification.) 

I; this the resume you prepared? 

Yes, this is the resume of my background. 

MR. SLUMSTEIN: І would like to offer it in 
evidence, your Honor. 

THE COURT: No objection, I take it. 

MR. HRUSKA: No objection. 

THS COURT: Received. 

(AX 317 for identification received ín evidence.) 

Q Mr. Nathan, during the course of your career 
have you ever rendered any Government service? 

A Yes, I spent a number of years in the Federal 
Government as well as for the State of Pennsylvania. 

Q Would you please generally and briefly ir just a 
few minutes, give us some idea of the extent and nature of 
your Government experience? 

A Yes. 

Very briefly after I reocefved my Masters Degres 


at the University of Pennsylvania I went to Washington in 


tha'summer of 1933 and entered employment in the United 


States Vepartment of Commerce. 
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Fortunately опе of my professors, Dr. Simon 
Kusnitz, was working in the Department engaged in preparing 
the first official National Income Estimates the United 
States Government had ever undertaken. 
I was asked to work with Dr. Kusnitz on that 


first study which was c; ted in early 1934. І left the 


—— Az! — — — 8. 


Government--the Department in the summer of 1934 and worked 


for the State Emergency Relief Board, Pennsylvania, briefly 


and also with the :rasident's Committee on Economic Security 


which was the committee that set up the Social Security 
Law. 
I was a consultant on that committee onZunemploy- 


ment statistics serving as a basis for actuarial analysis 


of unemployment compensation. 
I returned to the Government in the beginning 


—— — — —ů — 


of 1935 and became chief of the National Income Section that 
year and the next yes: ав head of the National Income 
Division. 

I remained there tatil the defense agencies were 
organized in 19490 and meved over wifüh the Defense Advisory 
Commission and later Ьесашё chhirwén of the Planning Commit- 
tee of the War Production Board. 

That was in 1942. And then near the end of the 
war I served as Deputy Director of the Office of War 
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omae — 


Mobilization and Reconversion. 

Q What did you do after the war? 

A Af tar the war I--I was in the Army а ghort cin 
and then I went--I undertook an economic survey of Zalestine, 
studied economic potentials of the country and came back 
as Deputy of the War Mobilization, as I indicated, and 
left the Government in January--c-n January 1, 1946 and 
organized my own firm which has been in existe ce since 


then. 


1 


Q That is Robert R. Nathan Associates, is that 
correct? 

A Yes. 

Q That firm has been in continuous existence since 
1946. 

A That's correct. 

Q 10012 you tell me approximately how large the 
firm is today? 

A Our employment varies somewhat from tine to time, 
but today we have about 70 to 75 full time employees of 
whom about 40 are professional economists. We have no 


engineers, all economists. 


Q Mr. Nathan, according to Who's Who, over the 


years you have been a consultant to a fair number of foreign 


governments. Would it take less tine to list the countries 
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for which vou have ben a consultant or those for which 
you have not been a consultant? 

А Well, excluding the large number of new countries | 
organized in very recent years and joined the U. N. I suspect: 
that over the years we have worked for or in rore countries 
thar we have not worked in or for. 


Q Again very briefly nd in general terms, could 


ч o Ui +. 
-o ee ,. 


9 >. give us some description of the kind of consulting work 
have done? 
A Our firm, and I usually travei to these countries 


myself, has engaged in a wide range of work ranging all the 


=e eums ee 


way from the broadest kind of overall national planning, 
five year plans, annual budgeting and the like, where we 
appraised the resources of these countries. 


We analyzed and evaluated the past developments, 


— — — — 


we tend to interpret as best we can the current problems and 
prospection and then project in the future, and from that ; 
we moove to the development of rosítive operational policies 
in terms of acelerating economic development, tax policy, 


monetary policy, the development of agricultural banks, 


———— манс н Р 


industrial banks, foreign trade pctentials and how to achieve: 


them, the setting up of incentives for business and the like. 


— — — — ~. 
: ч e. C^ > 
Tet SSS). eee eee ee r З. г.с 


That's one range. Тһе other range we до down to | 


! 
work for sectors. ( 


к 2ч 
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For instance, we are now doing a transportation 
planning job in Nigeria. We algo have a team in Taiwan 
engaged in the multi-modal, analysis of transportation and 
working roads, water, air and the like. We also do regional 
studies. 

We have just finished the regional project in one 
of the areas of Malaysia. This was the second one. We are 
starting one in Korea again. Then we also do specific indus- 
try studies, спа Structure of industry, the inputs and how 
‚де can effect and shape those inputs together to get the 


optimum output, agriculture, and things of that nature. 
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Q Now, I take it over the years you havi also been 
active in tha domestic area? 

A Yes. Our work is somewhat, modestly, but some- 
what more than half is in the domestic area. 

Q And again, generally and briefly, what kind of 
work have you done in the domestic area? 

A That ranges rather extensively from Federal 


Government work, where the firm has served to undertake a 


number of extensive studies. 


Just very briefly, I will give a couple of examples. 
We have just closed our third study for the Corps of Engineers 
on deep water ports, the problem of how we handle three, 
four, five hundred thousand ton vessels in the United States, 
for which we have no capacity now--the economic problems, 
the institutional problems, the systems approach to how 
this can be solved. 
We have done a considerable amount of work fcr the 
National Institute of Health and HEW, Health, Education and 
Welfare, on the whole economic aspects of delivery and 
pricing of medical services but we have done a considerable 
and ent of work for state and local govérnment and then we 
Lave clients, privata clients in ап extensive dogree. 
а Do you serve as the Director of any corporations? 
A Yes. I am a director of a bank in the District 
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cf Columbia, I am a director of two manufacturing companies 
and I am a director of two service companies. 

Q I think you put them on the list? 

A Yes, they are listed there. 

Q We will talk abont the past for a moment. 

In 194 according to Who's Who, the Junior 
Chamber of Commerce selected you as one of the . outstandin 
young men in the United States? 

А Yes, I was so honored in 1940. 

Q And in the years 1957 through 1959 I understand 
that you served as National Chairman of the Americans for 
Democratic Action, is that correct? 

A That's correct. 

Q Now, in terms of your membership in professional 
societies are they all lísted on AX 3177? 

A I believe they are all there, yes, sir. 

Q In all of the years have you dome any writing? 

A Yes. I have written а great many artícles, 
pamphlets, books and many speeches а writing, too, 
that have been published. 

(AX 318 marked for identification.) 

MR. HRUSKA: May I inquire, your Honor, as to 
whether there is any particular reason why AX 316, which is 
a list of Mr. Nathan’ writings, was not provided to us until 
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this morning? 

MR. BLUMSTEIN: You never asked for it. 

THE COURT: Well, I don't expect much to happen 
as a result of the list of Mr. Nathan's writings. We will 
have to discuss these matters. 

MR. HRUSKA: I don't either but it is perfectly | 
obvious that if you have a list of a man's writings that you 
can go t  ^ugh and see if there is anything in those writings, 
that might be used on cross examination, that is a more 
effective, desirable way of doing it from the standpoint cf 


the opposing party than if you don't have such a list. 


— os жылындык. — жЕ на — 


Now, I believe that they knew that they "ә goin 
to be putting in such а list as far back as last April. 

THE COURT: Well, supposing we strike the list. 

MR. HRUSKA: Т don't want to but I think there 
ought to be some explanation ir this court for dumping these 
documents on us this morning. | 

THE COURT: І think we should have such a discusstp 
in the robing room at the bresk, and we will. | 

Proceed. 

Q Mr. Nathan, would you tell us whether over the 
years you have had any particular experience in the broad- 
casting field, the entertainment field or any related fields? 

A Yes, I have. | 

| 
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Q Would you give us some idea of the nature of the 


work you have done in those areas? 


A “alk, the first experience in this field from the 


economic point of view was about 20 years ago when I was 

approached by the Theatre Guild to consider undertakiag 

an economic analysis of the legitimate theatre and what 

the developments were, cost prospects, future prospects. 
There was considerable concern about the legiti- 


mate theatre and we were paid for preparing a prospectus, 


an outline, detailed outline a proposed study and I met with 


members of the Theatre Guild and I think it was with the 
Executive Committe and we discussed this. 

The project never went ahead but that afforded 
me an opportunity to look in the economic picture there. 

More recently, in the field of television, we 
were, the firm was employed and I worked directly on it, by 
Group W, the Westinghouse Broadcasting Company, analyzing 
the economics of multi-station ownership in relation to the 
character of the owning company. 

The FCC was interested iin the possible diverse 
implications of non-media ownership of television stations 


and since we all know Westinghouse is the producer of home 


appliance and other products, it is clear tnis was not basi- 


cally a media company and we prepared an extensive report 
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which then became part of the record at the PCC. 

Around that time or soon thereafter, we undertook 
a comprehensive study of the economic and socíal value of 
television and that had to do with a controversy concerning 
the allocation of television channels as between the оттеп 
air television and the land mobile utilization, namely, the of! 
companies which would have--or the taxicab companies where | 
they used communications between a central place and the 
mobile units, and this involved a careful study of what 
the values of television were and we did simulation analysis | 
in terms of trying to indicate what the contributios to the 
economy was of television broadcasting, what the investment 
was and the like. 

More recent than that, I was employed, I became 


personally involved again by Warner Communications with 


| 
| 
j 
| 
| 
| 
| 
i 
| 


respect to the proposed merger between Warner Cable TV 

and Cypress Cable TV and in that undertaking, a careful 
Study was made of cable television, what it was like, what 
tt was doing, ' ^at . е economic aspects were--considerable 
confusion, I must say, economically, then, with respect to 
that subject as I am fearful there still is--and I appeared 
in a discussion with the Justice Department, the Anti- 
Trust Division, concerning that subiect and then that was 
the end of it. 
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The merger proceeded and it was consummated. 


Then I was employed hy Cox Cable TV concerning 


‹ N an 
on sci 27208 


4 a merger between Cox and the American Television Corpora- 
5 tion and in the middle of that analysis, before our report 
6 was concluded, they dropped the merger because of the oppo- 


7 sition of the Justice Department. 


8 Most recently I testified before the Federal 
9 Communications Commission briefly in an oral hearing on the 
10 subject of the prime time access rule and that was just 


vi two or three months ago, concerning the continuation--I was 


12 in favor of the continuation of the rule which limited the 


E number of hours the networks would have of the prime time 

14 programming in the local stations or the affiliates. 

15 | Then, just a few days адо, I testified on behalf 
6 of the National Association of Broadcasters before the 

17 | Federal Communications Commission on the subject of anti- 


syphoning, the anti-syphoning rule and that was a couple 


of weeks ago. 


Q What are the anti-syphoning rules? 

A The anti-syphoning rules have to do with the 
access of cable TV to the over the air programs of broadcast 
television. Most of the programming of cable TV reflects 
retransmission of what comes over the air on over the afr 


broadcasting but there has been a running conflict between 


| 
| 
эЛ 
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the cable and the over the air broadcasting as to what the 
cable can do and there have been three issues--one Mas to 
do with the distant signals and the FCC has limited the 
access of cable television to bring in distant signals, but 
this particular hearing focused more sharply on sports 
and on movies and there are rules set by the FCC which 
limit the degree to which cable television can have access 
to sports and to movies that are less than two years old, on | 
the air more than 10 and the FCC is considering changing tho:je 
rules and one of the major concerns has to do with the shift 
of programs that are now available "free" to the viewer 
that might then become a paid program under cable TV 
pay television and this was the whole thrust of this hearing 
Q Have you ever been retained by the National Music 
Publishers Association? 
A Yes. I forgot to mention that. 

I have served, personally, in a consulting capa- 
city to the National Association of Music Publishers for 
about eight years or perhaps nine years now, almost 
entirely in relation to the copyright law revision. 

I testified before the House, a House Committee 
twice and before a Senate committee concerning the revision 


of the two cent ceiling royalty rate that was enacted in 


the copyright laws in 1909 and it rei ained on the books 
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ever since and as a result of that testimony the House-- 
not just the committee--the House enacted a revision to 

raise that rate but the Senate has been sort of invclved 
in this now for about four years and no final conclusion 


has been arrived at. 
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Q That two cent rate of course refers to mechani 
licenses, „в that correct? 

A That is correct. That has to do with the 
mechanical -- there is compulsory licensing of mechanical 
reproduction of music and the two cent rate is a ceiling 
rate with respect to anybody having access to music for 
mechanical reproduction. 


n Let me ask you this, mr. Nathan: | 
! 


STE = E 


Apart from the work you may have done in connec- 

. tion with this lawsuit, have you been consulted or been | 
retained by ASCAP in any other connection? | 
A Yes. I have and we have, the firm has ani I | 

t 


have myself. It has been approximately a year and a half 


Ре 
Cn 


ago, а little more than that, vhen I had my first meeting 


— 
> 


with some of the ASCAP officiais and directing personnel 
concerning problems of ASCAP. One had t» do with the 
forthooming negotiations for the — concerning the rate 


to be paid by local radio stations to ASCAP for performing 


8 


rights. 


- 
— 


Also t athat first meeting there was a dis- 


4 
ii 
at 

| 

| 
| 

f 

Я 


cussion of this case that is before the Court here at the 


B N 


present time and then , during the recurring contacts that 
have taken place over the last year and a half, there has 


also been discussion of work concerning the ASCAP survey. 
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Q Does it contemplate as of January 1, 1964, 
you may undertake some responsibilities in connection with 
the ASCAP survey? 

A As of the present time, it is the intention of 
ASCAP as I understand it, and for us, to acospt this assign- 
ment to undertake the consulting and advisory service on 
the ASCAP survey, to start January 1. 

Q Is it your understaading that you will, in general 
terms, be doing the sort of work heretofore done by 
Joel DeanAsscciates? 


А Yes, that is my understanding. 


\ 
Q In connection with the local radio negotiations 


which you mentioned »efore, did you ever actually sit in 
om any negotiating sessions between representatives of 
ASCAP and representatives of local radio stations? 

^ Yes, I did sit in on the sizeable session that 
largely resulted in a settlement of that issue about over a 
year ago. 

Q In connection with your work on this case, could 
you tell us what you have read andwhom you have spoken to? 
А Well, in preparation for this case, I have 

read the transcription personally, I am saying now, the 
transcription of all of the witnesse: up to Mr. Finkelstein, 
yesterday, that appeared -- I think I did get through Aaron 
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Copland's testimony, but other than that, other than 
Herman Finkelstein, I went through all the transcript mysel 
Of the ASCAP witnesses. 

I was present in this courtroom, in the court- 
room when Dr. Fisher testified and I was -- 


THE COURT: Excuse me. I wasn't clear whether 


you said you read the transcripts just of the ASCAP witnesse; 


testimony or all the witnesses. 

THE WITNESS: Мо. Just of the ASCAP witnessos' 
' testimony, sir. 

Then I was in the court oom during the testimon 
of Dr. Fisher and most of the time of Mr. Sipes and I also 
read the transcript of Dr. Fisher and I read the transcript 
of Kr. pes, but one of my senior associates, your Honor, 
who had worked with me from the beginning on thís case dió 
read all of the transcript of the СТЫ or the Columbia 
witnesses and also read all the depositbns. 

THE COURT: He has my sympathy. 

Q I think that was responsive only to half of 
my question. I asked you whom you had spoken to? 

А I beg your pafdon. I spoke to the attorneys 
for ASCAP extensively over the recent months and week. 

From the very beginning, ín April of 1971, I 
had a number of meetings with the ASCAP senior staff membe 
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seeking to learn as fully as possible what I could about 


this complex process and organis. ^ion and function so 

that I had extensive conversations with the attorneys for 

ABCAP and with ASCAP officers and directors -- I don't 

mean directors in the board sense, but heads of departments. 
Q I think you said it was 1971 or was it 1972? 


A 72. I beg your pardon. It was 1972, April, 


—— 


when the first meeting was held. 


Q Let me direct your attention, Mr. Nathan, to 


currently exists in the United States and let me ask you s 
questions about it. 

First of all, would you give me your understanding 
of the constituent parts of the market, who is in the mar 
who are the buyers and the sellers and so forth? 

A Well, they are, very briefly as I understand 
it -- I might say there are three categories of constitusn 
in the market -- there are the suppliers. There are the 
users. And, there are the intermediate channels or vehicl 
or organizations which help to bring these two together in 
terms of the performing rights. 

The suppliers are principally the writers, 


composers, those who are engaged in writing the music and 
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the lyrics. 

Then on the supply side there are also the pub- 
lishers, who take these creative compositions and seek to 
exploit, promcte, make them available, expand the marketing 
opportunities to the fullest extent, help in a sost of 
selective process and encouragement of production of the 


creative in music. 


At the other side, th. users. Involved herein | 


are mprimarily the television networks, Columbia, NBC &nd | 


ABC. There are the local television stations around 
the country, TVNF and UHF stations; the radio breadoasvcing. | 
In the radio broadcasting, as wa all Ку, the networks 
play a minor role these days but the local radio stations, 
numbering over 6000, are a very important factor in use of 
music. | 
Then, beyond that, there are those who we piped’ 
in music -- wers. There are oars, nightclubs, hotels, 
restaurants, professinnal offices, commercial and industrial 
And this is a quite wide range, the symphonic orchestras, 
and all the people who use music. 
And then of course in between we have primarily 
ASCAP and BMI with SESAC and I don't know much about it. 
I understand SFSAC is largely in che foreign music perfor 
rights service, but and also, by the way, there are those 
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whose intermediate role, play inte sediate roles in 
prcviding synchronization ríghts, Harry Fox and two other 
organizations, W'lliams and Brody, but these, by and large, 
are the constituents, the components of this performing 
rights activity. 

Q Now that we know that, can you give us your 
understanding of how the market functions under the present 
systom? 

A Well, the market fuactions primarily or I would 
say overwhelmingly by the writers associating themselves 


in ASCAP as a member associate or being affiliated with 


BMI and through thesw channels, they make available ‘tcir 
music; the BMI and ASCAP engage, then, in the negotiation 
of the performing rights with the users who I will come to 
in a moment. These intermediate agencies such as BMi 
and ASCAP engage in negotiating the rates of р ушел for 
the performance rights. 

ASCAP, which I know considerable about now, I 
Still have much to lecrn but I think I know considerably 
about the nature of its operation, then proceeds to pe:form 
three additional functions beyond the regotiating. Oae 
has to do with the policing, which is designed to protect 
its members from pirating ox exploitation, utilisation of 


music without payment. 
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It also engages in monitoring which is part 
of the survey function, which is designed to provide in- 
formation an to which susic is used by each of the media 
and then, tuat, in turn, is the basis whereby the last 
function, importan’ big function is undertaken -- namely, 
the distribation of the proceeds that derive from these 
media less the expenses that are involved which then аге 
Sistributed to themembers. 

How, the other side, just briefly, of the coin 
is that the three networks buy themusic, negotiate with _ 
С ASCAP, report to ASCAP, and there is some review and 
monitoring there. 

Put they negotiate individually. Then pu have 
the all industry committee in the radio field. The one I 
attended was that nevotiation and they necotiate their 
rates for payment of performance rights with ASCAP and I 
assume the same process with ВИТ. 

And thon, the local television stations cra 
formed together also to engage in a kind of a colloctive 
negotiction on the payments and I think beyond that it is 
largely a direct negotiation like with Mazak and the like, 
then ASCAP has an extensive monitoring operation to engage 
im general licensing and check against the abuses of those 
who use music and don't pay. That's pretty much the wry 


as I see it the systen works. 
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Q From your point of view as an economist, what is 
the commodity that ASCAP as an organisstion makes avail- 
able to users? 

А . Well, that commodity I prefer to refer to as a 
service I think rather than a commodity. It is not quite 
a loaf of bread, a pound of steel, but that service is 
somewhat undetermined in quantity but obviously a very, 
very vast large supply in Compositions in music which 
is available. 

Il have read the testimony here from serious 
music to the light music to hillbilly to sentimental 
music, patriotic music, religious music, a range of 
service, a range of product, which is extremely extensive 
&:1 the totality of which in short boggles the ming if 
ca would try to do a complete consensus of all the 
musjc that ie available, very diverse Supply of : -rvíces. 

Q Бо you happen to know what the size of the ASCAP 
Tepertoire is in terms of number of compositions? 

A T know it is in the hundreds of thousands. It 
may be in the millions. 1 don't know. I have never been-- 
I have asked the question. I just der t know. I have never 
learned what the totality might be. 

Q All right. 


Again from your Point of view as an economist, 
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what is the transaction or the vehicle generally used by 


which the ASCAP repertoire is майе available to the users 
you have previously discussed? 

A The vehicle arrangement by and large is a blanket 
License, namely, a rendering of a service in the form of 
making available to the user or in the case of local 
broadcasting where one is dealing with an organization of 
users and local television, the making available of this 
repertoire from ASCAP and similarly from BMI, as I under- 
stand it, to this user or users for a given consideration 
based either on a percentage of business Лопе or gross 
revenues, however they may define ít in their agreement, 
or a given dollar magnitude. 

Then the buyer or the user has the right to use 
any and all of that repertoire he desires or seeks or 
needs. 


Q From your point of view as an economist and taking | 


into account what you saíd before about the market and how 
it functions, do you see any advantages or disadvantages 
in the use of the blanket licenses? 

^ Oh, as an economist I think the blanket license 
has tremendous advantages. 


If one were dealing with a readily classifiable, 


reasonably honegeneous service or categories of service, 
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perhaps the complexity that truly attaches to this in- 


dustry in this activity might not be difficult to cope 
with, but when we recognize that we are dealing here with 
a large number of producers of that service and even more 
complicated is the fact that you 2:2 also dealing with a 
very, very large number of users. 

As I remember, in 1972 I know the last figures I 
вам there were 6400 AM and FM local radio stations across 


this country, most of whom we know clearly from general 


'knowledge rely very heevily on music. 


This extensive geographic diversity and utiliza- 
tion, diverse programming, diverse product, is an ex- 
tremely complicated one that hardly lends itself to the 
kind of commercial enterprise one sees in an automobila 
agency or gasoline station or а department store. 

As I observed and analysed the economic charac- 
teristics of this service and of the users, it impresses 
me that whoever really corcéived of and evolved the 
blanket licenses tuat now functions deserves a great deal 
of credit for bringing order and permitting an orderly 
process in an activity which could be very chaotic and 
disorganized. 

Q Dr. Nathan, is it significant to you from an 
economic point of view that a user who has a Hanket 
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license may never need orcould never — every piece 
of music in the ASCAP repertory? 

A No, I don't find that a significant factor. 

Q Could you explain that for us a little bit more, 
please? | 

A Yes. I would focus on that from thís point of 
view, that here you have this diverse supply of a service. 
In many aspects, it is unique, it 1з creative, it is dis- 
tinctive. 

The number of the product is so extensive as to, 
as I said before, be all-bewildering, and the utilization 
of that music depends so much on the circumstances. 

In Weshington I listen to radio stations all the 
time when I am in a car and sometimes in the morning 
shaving or at night just before bedtime, and each station 
hag its own choice and its disc jockey uses what he finds 
most appealing. 

Then there's the operas and the serious music and 
the light and the dance hall, so that, in essence, the 
diversity of the user associated with a large number makes 
it totally desirable to maké this product available on a 
choice basis, and the fact that nobody uses these hundreds 


of thousands and physically couldn't I think in a lifetime 


if they went rhough every piece, of music that had been 
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Created or which is in the repertoires, is meaningless 
im an economic sense because they have the noice and 
there are many, many times and many, many чина and вару, 
many relationships in our society where A, Жой buy 
and they buy а servíce or e product which they may or may 
not use and certainly may not use in total form. 

Бо I find this not a significant economic element, 
the fact that they are paying for access to resources 
which they may or may not fully use. 

Q Would you tell us, fir, your understanding of 

the manner in which license fees for the hlanket license are 
today arrived at or determined? 

MR. HRUSKA: May 7 heave that question read back, 


your Honor? 


(Question read.) 

A Well, from my own experience-- 

MR. HRUSKA: Your Honor, I would like to object 
to the question. I believe that the manner in which fees 
are arrived at is a matter of record in the case. 

THE COURT: I assume Mr. Blumstein wantad to 
establish for the record that Mr. Nathan understood it. 

MR. BLUMSTEIN: Yes, sir. He also has some 
experience in that area. 
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{HE COURT: Yes. Would you please read it? 


Mr. Wathan testifying perhaps about examples out of the 
past of negotiations particularly in areas other than 
network television licensing -- 

THE COURT: I didn't understand that to be tho 
thrust of the question. 

In ачу event, it is TV licensing for the moment. 
Whether it is implied in your question, I don‘t know. 

MR. BLUMSTEIN: I wasn't limiting it to network 
TV. I was limiting it to broadcasters. 

THE COURT: Let me hear it, Mr. Hruska. It 
is not going to corrupt me. 

Е It із my understanding that these rates are аг- 

rived at through negotiation, that the parties get together 
end as in all negotiations, whether it concerns а price 


or concerns а wage or ít concerns an arrangement between 


Nathan-direct 3869 
ERUSKA: I think what we are getting into, 
| 


economic entities, there is а bargaining, and this is 
the common pattern as I observed and studied and read it. 
This is the common pattern of setting performing 
rights fees under the blanket system. 
Q You have testified that you participated in one 
such negotiation. 
A That is correct. I participated in that and 


undertook to prepare and submit data in that negotiation. 
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Q What is your understanding of what happens if the 
parties are unable to agree олп a fee? 

A If the parties are unable to agree upon a fee, 
there is a provision in the Order of the Court providing 
for consent arrangement, providing for the referral to 
the federal judge who will then hear from the parties, and 
the burden of proof is on ASCAP to demonstrate that che fee 
which it is requesting is reasonable. 

And the judge has the right then to set the fee. 
*. 0 Do you know if the judge has ever set a final 
fee in one of these proceedings? 

A The judge has never set a final fee in any such 
proceedings. 

Q Again, from your prior testimony and your experi- 
ence, your understanding as an economist, would yougive us 
your views as to whether the license fees for the blanket 
license are діуо сей from the question of usage of music 
under that license? 

COURT: Ara divorced? 

BLUMSTBIN: Yes. 

HRUSKA: I'm sorry, I alan 't catch it. 
THE COURT: You want the question read? 
MR. HRUSKA: I would like the question read back? 
(Question read.) 
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^ Му judgment and what I have observed and partici- 
pated, the usage of music is definitely one of tbe factors 
involved in the negotiations, and in the radio all-industr; 
committee negotiations the- 

MR. HRUSKA: Your Honor, I ríse to object in the 
middle of the answer becuase I don't think tiat the ques- 
tion really specifically called for information as to ne- 
gotiations in the radio industry and I don't think that such 
information 1з relevant to this case. 

THE COURT: Т will sustain that objection. 

You can continue with your answer about the 
degree to which usage of mus'c is a factor ín determining 
the price. 

ES It is my understanding, and it is again from 


reading in this case and discussing with offícials of ASCAP 


and the attorneys and observing the changes in thgpast in 


the rates, that music is a very-- uses a very clear factor. 
As an economist, I can't imagine, your Нопог, 

that two bargainers would get together and talk about a foe 

for the next three years or five years without considering 


what happened in terms of the past and at the time of ithe 


negotiation what was in prospect. 


I read а -- I can't identify it, I'm sorry. I reaé 


SOUTHERN DISTRICT ‘COURT REPORTERS 
UNITED STATES C OURT HOUSE 


garwimy 10 Nathan- direct 3&3?2 
а proceeding before Judge Ryan where the discussior of the 
fee prior to the setting of the interim fee concerned it- 
self very considerably with what theuses were and what the 
rend of uses were. 

As I recall, the television network was wanting an 
hour rate because they were experiencing a declining use of 
music which is perfectly logical. 

Q Мг. Nathan, have you read the amended final judg- 
ment in United States v. ASCAP? 

A Yes, I have. 

Q I direct your attention to some of the provisions 
of that document and ask you for your views as to thir 
acotomic significance in the market that we have just been 
describing. 

А Yes, sir. 

Q First of all, are you acquainted with the require- 
ments that a publisher or writer must meet in order to be- 
come an ASCAP member? 


A Yes, I am familiar with that. 


ASCAP membership is open to any writer who has 


nad one composition or one work published through & regular 
publishing channel and then his absolute right of entry 
in ASCAP is enjoined from restraining that entry. 
As far as publishers are cooscorvoad, every publisher 
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who has been engaged in publishing of music for a year or 
more is eligible for membership in ASCAP and, again, as I 
road this judgment, t^is is a compulsory condition for ASCAP 
and not a choice. 

Q What is the economic significance of those require- 
ments? 

A I think it has very great economic significance be- 
cause of all the elements in the economy, freodom of entry 
is one of the most important. 

Since ASCAP assures freedom of entry of writers 
and composers who meet this minimum requirement and pub- 


lishers, I would вау this is clearly consistent with one 


of the fundamental precepts of the competitive systes. 


Q Are you acquainted with the provisions of the 
amended final judgment concerning the grant of rights 
that ASCAP gets from a publisher or writer member? 

А Yes, I am. 

Q What kind of rights does АЗСАР obtain? 

A It is a non-exclusive right. ASCAP does not get 
exclusive right. ASCAP is enjoined and restrained from 
reveiving exclusive rights. 

Q In your judgment, what is the economic significance 
of that particular provision of the decree? 

A This again is a very important element in our 
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competitive system, meaning that no organization, jn this | 
instance, ASCAP, can engage in preventing anyone of its mem- 


L 


bers from licensing of its music to a user. 


| 
| 
Q Are you aware of the provisions of the decree | 


wich tell you what happens when a user requests a license 
of ASCAP? 
A ASCAP cannot deny that user access to the ASCAP 
repertoire. Of course, there has to be a fee arranged. 
If somebody says: I want it for nothing, of coursa н 
they can be refused. | 
Then there has to be negotiation of the pice. 
As I pointed out before, if the parties don't 
agree, can't agree, then it is put up to the judge to 
undertake a determination of a reasonable fee. 
Q Since we are talking about the procedures for 
fixing a fee in the event the parties are unable to agree 
and you have just described them, can you give me your 
opinion, your judgment as to what economic significance 
those provisions are? 
THE COURT: Provisions for fixing a fee? 
MR. BLUMSTEIN: Yes. 
MR. HRUSKA: Your Honor, I did not object to the 
prior line of questioning regarding other provisions of 


the consent decree because they were background . 
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Now we are on something the. I think we are a 
little closer to home. 

I believe that the question should not be as vagus 
and open-ended as the economic significanóse of Paragraph 9 
of the consent decree. 

If there is some particular -- 

THE COURT: I don't think that Mr. Blumstein put 
it that way. I took the import of his question, what is 
the economic significance of the requirement of the de- 
cree 1? ASCAP can't reach an agreement with the parties 
they are negotiating with, then the Court has the power to 
set the fee. 

MR. BLUMSTEIN: That is correct, your Honor. 


MR. HRUSKA: I mean, that is the heart of Section 


9. That is what Section 9 of the decree says. 


THE COURT: I don't quite understand how you can 

break up that proposition. We want to know what Mr. 
Nathan thinks of the economic significance --7 don't care 
what you call it, syndrome -- 

Q What role does it play in the functioning of the 
market? 

A It clearly precludes or prevents or estops ASCAP 
from setting a fee capriciously or arbitrarily or unrealis- 


tically or one that would put it into a position of making 
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7| a determination unilaterally that would not mak the music 
available to others because clearly if the other side feels 
that there is not bargaining, they always had the access 
to the Court. 
On the other side of the coin, I th. & the very 


fact that you have what amounts tc a compulsory arbítration 


the parties to arrive at a settlement. 


provision by goíng to the Court often tends to stimulate 
| Q Let me ask yor this: We know that the Court, of | 
course, has never fixea a final fee in any proceeding brought | 
under the decree. | 
Would you give us your judgment as an economist 
і wherher the Court, if such a determination were requested 
of it, could set a fee which would be the econic equivalent ы 
of the sum of direct lícensing transaction between ASCAP 
members and the users tha: might take place outside of 
ASCAP? 
MR. HRUSKA: Excuse me. 
Your Honor, a point of clarification. 
at Did you say users or user? 
' MR. BLUMSTEIN: Bither one. 
MR. HRUSKA: I would -- 


BLUMSTEIN: Would you prefer user? 


MR. HRUSKA: Yes. 


92 
LJ 
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THE COURT: Would youread back the question so 

3 ї am primed for the answer? 

4 (Question read.) 

54 A I don't believe as an economist the Court could 

6 set such а fee structure. 

7 If I understand the assumptions, the implication 

8 here is that there will be direct licensing by Columbia 

9 Television Network, for example, with the writers and with 
the publishers, through the publishers. And since there hae: 
.been practically no direct licensirg or insignificant mounts! 
I find it hard to believe that the Court would be in a 
position with all of the expert witnesses who might be 


available, to arrive at а set of rates by some categories 


if these determinations were made in the market place. 

Q Is it your judgment, as an economist, that the 
Court in that kind of a proceeding should seck to determine 
the economic equivalent of what míght take place ín direct 


licensing transactions? 


| 
{ 
| 
which would simulate what the metket place would result in 
r 
i 


A No doubt about it. If you are going to go from a 
blerkat license to a direct licensing, and the contention 
made on behalf of that change is to get the derefit of 
competition, price competition, the functioning of the 
free market, it seems to me it would be totally »roper to 
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expect that the Court would then seek to arrive at those 
rates in reconciling the differences between these two 
parties which would reflect that objective,namely, the 
macket place. 

Q Let's go back to the decree for a moment. 

Are you aware of the provisions of the decree 
which relate to the ASCAP survey and distribution system? 

А Yes, I am. 

Q Could you give us your views as to the economic 
significance of these provisions as they affect tho 
functioning of the market today? 

A Well, yes, I would be glad to. 

Those provisions concern the role of ASCAP ак a 
membership society negotiating for those members, and then 
undertaking this survey to reward or compensate these men- 
bers for the service they have rendered. 

The provisions that have been set forward provide 
in considerable detail how the various perf~~ ^nces shall 
be weighted, what kind of credit shall be g. for differ- 
ant kinds of music and the methods of compensation which 
assures a degree of equity and — in the membership 
of ASCAP, one in relation to tho other. 

This is а perfectly reasonable, fair апа I thínk 


sound economic approach to an organisation of ‘that nature 
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arranging for compensation to its individual members. 

By the way, I just add that in that clearly the 
performances, number of performances become one of the major 
factors in determining that distribution pattern. 

Q Mr. Nathan, dc you as an economist see any simi- 
larities of distinctions between ASCAP and other kindes 
of collective bargaining groups, iet's say like a labor 
vnion? 

А Well, yes -- 

MR. HRUSKA: I object, your Honor. J think the 
question calls fbr an answer which when civen will be irrele- 
vant to this case. | 

TH2 COURT: Overruled. 

A I think that ASCAP does bear as 4 voluntary or- 
gan'zation similarity to trade unions in that the organi- 
gation does bargain for its members, butbeyond that it is 
quite different. 

It needn't be certified in a sense. It has the 
provieion of wide open member ship-- 

THE COURT: It is subject to the antitrust laws. 

ren WITNESS: That is correct, sir. 

A Under these consent arrangements the openness is 
assured and practically met. I t does engage in handling te 
proceeds which unions do not, either of wages or of fringe 
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benefits, and except for piece rates really in some indus- 
tries, there isn't this kind of arrangeseat for benefits 
an relation to productivity of the individual, but it is 
peinly in the bargaining respect that it is parallel or 
nimilar to unions, but not otherwise. 

THE COURT: I am going to ask some questions 
that somebody I'm sure is going to think irrelevant. I 
think they are harmless. 
Do you see any similarities between ASCAP in its 


, function of providing music to a public utility now 


that the decree requirer that it must provide 211 subscribers | 


so to speak with service essentially at a reasonable price 
nnd, if so, is there any significance to be attached to 
that similarity? 

THE WITNESS: Your Honor, there is a similarity 
in the sense of the equality of access by the users to 
the product and the producers. 

On the other hand, your Honor, the public utility 
really is a monopoly, it is natural monopoly. 

You are not going to have two power companies 
running power lines up and down the street or underground 
wires in each commnity. 

X remember when I went to school in Philadelphia 
there were two companies. It was sort of chaotic. I think 
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we learned from that. 

Now we do recognize the natural monopoly charac- 
teristic of most public utilities, but except for the re- 
quired access to the produset and freedom of entry, I think, 
vour Honor, the parallel «tops especially inpricing. 

I have testified on many, many cases on rates 


returned for telephone companies, power companies. 
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THE COURT: There is no collective that -— 
for the telephone company. 
THE WITNESS: That's right, and besides, sir, 
the rates on telephone service are just child's play com- 
pared to what is invoived here with what you have -- you 
have long distance and Loca. and installation charges and | 
Princes telephones aad Touch соле pushbuttons and commercii 


, 


versus home and the jack and ali this business, but if 
it is а complicated rate structure for the telephone comp |, 
it is ridiculously simple compared to what we have here, 


j 
with this diverse and non-homogsneous services. | 


Q Mr. Nathan, in your opinion, does the market ! 
for tha licensing of performanca rights that we have been | 
talking about for the last few moments as it exists today 
function effectively? 

A It is my judgment as an economist that this 


is а highly efficient and highly effective market which 


in our society -- namely, ia encouraging output, providing 
for an efficient and orderly flow of that output from the 


supplier to the user and, again, accepting his Honor's 


| 
. 
| 
very substantially fulfills the objectives of economics j 
! 


supplement about under the decree or arrangement, equity 
and equality of opportunity are assured among the users 


and I think mat the whole mechanism, the whole system is 
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a very efficient and a very effective one in handling this 
complicated matter. 

Q You said that the system encourages output. 

Could you amplify that for us a little bit? 

A Well, it encourages output in the sense of the 
freedome of entry, in that anyone who writes music has an , 
opportunity to find out let's say through membership in 
ASCAP once they have achieved their first little threshold 
requirement and that individual is encourayed to try his hand 
at the commercial side of it, to earn funds, because he 
knows that if he writes music, and it is used, he is going | 
to  €—" he knows that he is going to be rewarded | 
more if it is accepted and used widely than if it is used | 
narrowly and the whole system 13 one conducive to facilitate 
those mo want to write music to do so, and to receive their 
just rewards. | 

Q Let's talk for а few minutes, if we may, about | 


the subject of competition in the present market. 


|] 
| 
In your view, do AGCAP and BMI compete vith a 


other? t 
A Yes, I think ASCAP and BMI certainly do coupet? 
with each other, both in supply and demand. 
Q Can you give us the basis for your conclusion? 


A Yes. I have no figures on how much membershi> 
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movement the;e has been or how many members BMI has 
recruited from new songwriters as compared with ASCAP, 
but they do seek to attract new writers of music to their 
ranks. 

As a matter of fact, I guess it is not raidinc, a 
like in theunion situation, but they do sesk to attract ' 
members one rom the other and I don't know what the number: 
are, but every witness whoss testimony I read had indicated 
there had besn some movement oí members in the опе саве ad 
affiliates on the other, so they do compete for 14810. 

г believe they also compete in the sense of tre | 
price that is paid for the music because in the negetiaticar 
use is a factor and to the extent that BMI music use is | 
up and ASCAP is down, this beccmes a bargaining weapon 


against ASCA?'s rate and in favor of BMI's rate. 


! 
Insofar as the individual writers are concer d, 


| 
they compete with each othsr in the full sense of the vor, А 
in terms of trying to get performance because they аге ра: с 
i 
in proportion to usage, not ono to one -- it depends on the 


kind of usags -- but they are paid and given the ваша usace | 


as ons whose vork is utilize? nore than the othe: gets по: '9 | 


funds. 
The purchaser is rovarded by competirg with oi: 
publishers. If he can promoto his product more effectiível 
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and get it used more widely, he gets half of the performan x 
rights, so that I would characterize '- as a vigorous com- 
petitive sphere. 

THE COURT: мг. Blwastein, unless ch next 
question is inseparable from tho last, I think we will bre 
tuc the afternoon. 

I would like to see counsel in the robing гост. 


(Recess.) 
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Q Mr. Nathan, before the break, I think we were 
talking about the general subject of competition in the 
present marke’: and we talked about competition between | 
ASCAP and BMI апа I think as part of that answer you talkec 
about coupeti:ion between individual copyright proprietors, 
that I, the members of the affiliates of ASCAP and BMI and 
iust so that zhe record is clear, in your judgment do 
individual cooyrijht proprietors compete agéinst each othe) : 

A Ye3. І believe they do. 

Q Let me ask you this. As to the licensi g of per- 
formance rights ia the present riarket as it exists, do 
copyright proprietors compete acainst each other on a price 
basis: 

А Not on a price besis. Certainly On an income 
basis, a result basis. 

Q Do you have any judgnent or any views ar to why 
this price competition does not take place? 

A Yes, I do. 

I think in our восіе:у, although I certainly 
agree with most economists that price competition is 4 vex 


important element and component in the vhole competitive 


process, there аге many segment: of our society where price is 
not the major determinant. 


1 
j 
à 
1 
t 


I don't think this is my own economic judgment, 
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that most people go to the doctor because he charyes $7 foc 
a home visit whereas the man tw» doors down the street 
or a block or two away charges 39 for a visit. 
In a great many industries quality is the princi- | 
pal determinent. 
I must say, we are an economic consulting firm 


! 
in the middle of economics in every respect and we very seldcm 
|4 


Р n ! 
ever compete on 2 price basis. 


If somebody сотез to us, say somebody has offer2d . 


! 
Н 
7 
Ы 
Е 
B 


to do a job for $12,000, will you do it for 11, obviously 
we take a very hard look at it but normally we don't engag3 
in making our arrangements with our clients on a price basis | 
because the inputs vary so much and when one is talking about 
especially creative talents, tha ability varies great here, 
the product cbviously vary greatly, the use vary gre-tly 

and I think that the price per unit is by no means an 
exclusive or essentially principal determinant of competitior, 
and as I go back to what I said before, I think this is a 
highly competitive area. The granting of performance rights 
is manifested through competition on the supply side and the 
demand side and the intermediate side and price competition 


| 
| 
is not an essential ingredient to characterize this as a | 
competitive sphere. 


Q I think it was Dr. Fisher who testified in this 
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case that it was his judgment taat competition or price 


competition was prevented by ths actions of а cartell and г 


take it he was referring to ASCAP and I suppose to BMI. 


Are you acquainted with that testimony? 

A Yes, I am. 

Q Do you agree or disagree with that? 

A No, I disagree with it. I think that price 
competition is not prevented by the cartell. If you call 
ASCAP that--I don't think that is a proper characterization 
of ASCAP either but I don't think that the price competition 
per unit of service or product is prevented by ASCAP any 
more than it is by BMI which is not a membership organiza- 

B 
tion. 


I think that what we have h..e is a mechanism 


for negotiating price or rates which is consistent with 


—— ——— —— — — 


or compatible with or conducive to an efficient, orderly 
flow of product in a fair and equitable manner, freely — 
mined by freedom of access, freedom of entity On both 


sides and, therefore, I do not agree with Dr. Fischer that 


price competition in this particular commodity per music 


composition, is precluded by ASCAP as such. 
| There can be direct licensing and CTN can go to ally 


member and negotiate a price апу time they want. 


— 


Q Well, then why is i:, sir, that in your view 


un 


H 


$ 
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today that price competition doe: not exist? 

A In my judgment it doesn't exist because given 
all the characteristics of the supply side, the demand side, 
the negotiation side, it is far nore efficient and far more 
economical and far more conducive to an economic product 
along with an artistic product, that © process be as it 
has evolved over the years and it is a very satisfactory and 
efficient one. 

Nobody has sought the direct price in essence. 


This is the fact. 


—— — — d 


— — ө» ne 
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Q In your view, does ASCAP impose any rest-:ir.? 


on the functioning of the marke: as it exists today? 


A I know of no evidence or supported contention tha 


ASCAP so serves. 


Q Let me turn to a new subject, something I would 


like to call direct licensing, Mr. Hruska's phrase is by- 
pass. 
I think you know wha’: we have in minc? 


A Yes. 


THE COURT: Which are you going to call it just 


so we get it straight? 


MR. BLUMSTEIN: 1 wil call it direct licensing 


THE COURT: All right. 
Q You know what I mean when I use the phrase 41: 
licensing? 
А Yes, sir, I think I (о. 

THE COURT: Let's ali be sure, Mr. Blumstein 
means the right of the user of inusic today under the pr 
decree to go to è owner of a copyright and make direct 
arrangements. 


THE WITNESS: That ius correct, sir. 


Q In your judgment, Mr. Nathan, is direct licensi:.g 


as we defí: ed it an alternative to the present svstem for 


most users of copyrightedmisic? 
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А It is an alternative. but I don't think it is a 
practical alternative to most users of copyright music. 
Q Why is that, sir? 
A If I may use my illustration of the local radio | 
stations, I come back again to the 6400 plus UHF and VHF | 
radio and broadcasting stations around this ccuntry and 
I think again of their programs and again of the role cis 
music selections and the use of music in betwee. the comme :- 
cials. 
I guess &hey prefer to characterize the other { 
way, the commercials in between the music. An awful lot 
of music is used, quit’: contrary and I think that direct 
licensing by local broadcasting stations wit: the copyright 
owners music is impracticable and I oem rot readily ` 
envisage a mechanism, a system, a sei of ins:ruments which 
could make this a practicable cperation. 
| Q Ail right. 
Let's talk about the Columbia Tel:vision Nátwork.. 
і 


Ih your jüdgment, is direct lfcensing an alterna- 
і 


tive to that particüter aset 

A I belfeve Bt #5. Т t he #5 is quite different 
from the local radio operation. 

Q Would you tell us why you think it is quite dif- | 


ferent? 
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A Well, in this instance we are talking about 


Columbia Television Network, which is a very strong econom c і 


force, a large entity, powerful entity. It is part of 
Columbia Broadcasting Corporation. It has evolved over 
the years with lots of talent, 1 lot of ability. I reac 
Mr. Dann's testimony carefully and I think that one can't 
help but get out of that testimony a sense of strength and 
great organizing ability and a lot of talent. 

When one looks at what the performance rights 
purchases age by Columbia Television and one sees the 
capability there, I think this is entirely practical. I 
would emphasize the two aspects of the demend or the use, 
namely theme and background on the one hanc and the — 
music on the other. 

The predeminance of theme and bickground and 
already the context and the writing of that by Columbia ard 
its producers or packagers leads me to conclude that this 
ought to be a totally practica) approach tc licensing for 
CBN of performance rights. 

THE COURT: Nr. kathan, I am noi quite sure I 
understand the emphasis which you placed or the predominerce ' 
of theme and background music, as you called it. Would ycu 
explain that? 

THE WITNESS: I would be happy t>, your Honor. 
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One of the problems as I emphasize in this matter 
of how one would deal in the direct licensing has to do with | 
what is involved in it, what are the problems, the problems | 
of making the contact, identifying. undertaking the negoti — 
tions. 

Now, in background and theme music the producer 
or packager has а direct relationship with the creator of 
that theme and background music. He is hired, he is paid ?о 
the writing. There is a contact. It isn't a problem of | 
finding out who did it, wbexe ha is and what and the result 


1 


is that as one engages in negotiating Ath these writers for 


the product which they are going to p:ovide, there certainly | 


is no organizational procedure complication involved in 
necotiating performance rights for thrt individual. 

THE COURT: I understand that. 

Let me askyou this: 

In terms of theme and background music, is thers 
any more to it than just the organizational set up in your 
view? 

A May I ask, is that with respect to the direct 
licensing? 
Q Yes, direct licensing of theme and background 


music. 
A Well, there's more thin just tha organizational 
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side, yes, because, as I understand it. And again derived 
from my studies and my reading of the testimony here, by 
and large theme and background music is used for the given 
program for which it is written. 

Now, there are exceptions where a theme and — 
ground music for a certain production--I recall Never On 
Sunday--that became quite a hit as a theme song, but this-- 
from everything I have observed and studied, this is an 
exception. 

The fact that your theme and background music 1з 
primarily geared to that produc: also renders this entirely 
practical. 

Q Do you have any views as to the bargaini 19 power 
that might exist in a situation where a producer of а pro- 
gram tries to negotiate with a «riter for theme and back- 
gz .und music? 

А ¥es, I do have a view on that. 


Q Let's hear it. 


— — — ↄ 


A My view is that :he producer and the CTN stand п, 


— 


a close relationoNEp to eaci other. This is mann, 


established again I CRínk from sil the testimony. In that | 


respect the producer is there with a major network, with allj 
| 


it offers in terns of exposure, in terms of opportunities, 
vast number of stations played and station resources of fundi. 
SOUTHERN DISTRICT COURT REPORTERS 
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That writer is anxious obviously to enhance his income at 
well as his reputation. He alsc would understand, I am 
sure, that--at least I believe Le would understand as an { 
Sconomist that the problem of pclicing, the problem of | 
monitoring, the problem of compensation would be quite | 
simple with respect to CTN as distinguished from the local 
television stations and the 1ссг1 broadcasting s.ations. 
He would be bargaining with a very strong force who 
is offering I would hope a varicble return for the number 
of performancas. I think the bargaining strengtt is largely. 
on the CTN and the packagers" side. 

Q Mr. Nathan, what about: programs which о some 

| 


extent or to a large extent do not use theme and background 
music, let's say a variety procram or programs? 

What is your judgment as to the pract.cability of! 
a direct licensing system as to those kinds of programs | 


and their music needs? i 


A Generally or Columbia Television Network? 


à 
} 
| 
Q I'm talking now abou: Columbia Televi:ion Network! 
5 } 
Q I thought so. I just wanted to be sure. | 
| 
TLere again, I thínk it is ^ practical matter. | 
| 

In the variety program one does not have the on-geing con- 


tact with the writer, andthe fact that you are deiling with 


nim on ore piece and it should be easy to involve the per- 


— — — 
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formance right:s at the same time with the writing arrange- 


ments. But here again the magnitude of the transactions 


| 


whizh are under consideration nead to be taken into account, 


and again over and over and over in the testimony that's «el 


forthcoming here there's refsrence to the two big variety i 


programs on CTN, namely Sonny and Cher and Carol Burnett. 


Now, there are other features in the program here 


| 


and there, but we are not dealing with a massive supply 
side, namely, with massive use of feature music on the one- 
hand in terms of the tremendous contacts that would be 
associated with massive use and, on the other hand, we are 
not dealing with an tentity that is very difficult to keep 
tabs upon. 

In other words, namely the recording of how many 
performances and how many stations carry it and so forth. 
This is a nuch ore manageable problem for the Columbia 
Television Network than the local television stations on 
their local programs or the radio stations. 

So that, in myjudgment, from an economic point of 
view, dir st licensing by the Columbia Television Network of | 
performance rights ought to be manageable and practicable. 

Q Do you have an opinion as to whether the present 
absence of any machinery, if there be such an absence, for 
direct licensing of performance rights to the Columbia 
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Television Network is an obstacle to the Columbia Tele- 
vision Networ«s and makes direct. licensing impracticable? 
Do you understand my question? 

A Yes, I understand. Y'm just thinking a moment. 
The absence o^ a mechanism today for direct licensing I 
think would if Columbia Television Network proceeded to 
move into direct licensing--thai: absence or lack of one 
I think could be overcome from nany points of view. 

One, for instance, there is, as we ail know, 
the Harry Fox Agency, which is an arm of the National 
Music Publishers Association, does engage extensively in еі 
arrangement for syndication rights. 

It's been suggested before--this is not my 
suggestion only--that the Harry Fox Agency might vary well 
be developed to serve and be compensated for that service 
as a vehicle for direct licensing for Columbia Telavison 
Network. 

There are other possibilities, too. Columbia 
Broadcasting dees have its own »ublishing firms, April 
and Blackwood. April belongs to ASCAP and Blackwood belongs 


to BMI. They might work out some relationship with other 


i 
| 
publishers or might take on this function or arrangessnt; са! 


. 
i 
| 
{ 
D 


be made by the television with some of the larger publishers 


They can set up their own. They can have their 
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own mechanism of direct licensing. 

Suce, there would be some problems involved, but 
there are problems involved in all economic activity and in 
111 business “<ransactions. 


Bu: I see the absence of a present mechanism 


an instrument for direct licensing not as a major obstable 


that can't be overcone. 
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Q There has been some nuggestion heretofore that ! 
3 | there would be circumstances under which the consent of a 
5 | writer would be needed to a direct license between let us 


d зау the publisher and the Columbia Television Network. 


6 | Do you see the obtaining of that consent as an 
7 | obstacle to the success of direct licensing for the Columbia; 
8| | 


Television Network? 

A Crganizationally it would be a problem as any 
organizational problem is, contacting any sizeabie number of | 
3 ' writer copyright owners wouid necessitate setting up mech- | 


"| anisms for knowing where they ^re and how they can be 


"his is part of the enterprise sector. 


reached. \ 
" | But you have a great many instruments to help | 
" | in that direction. The synchronisation rights are handled | 
lic | through Harry Fox and the Harry Fox Agency obviously knows ' 
"| mere the publishers are and how to get in touch with the | 
is] publishers and the live, alert, wide-awake publishers in | 
е order to get the use of the music, where the writers' approuv 11 
a is needed, will have the addresses, nanes of those writers. 
а One can always develop lists. This isn't by any means an ! 
Z| impossible task. О? course, it involves а bit of effort, | 
2 | a bit of imagination, a bit of ingenuity. | 
24 

| 


N 


f Y see no real problem in getting that approval. 
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Q Let's talk for a moment about a guest start 
who might appear on a variety program on Columbia Televisi 
Network, perhaps a special, and a guest start of some 
magnitude who insists or is abie to insist that he sing a 
particular song and that Colum>ia Television Network must 
get him the rights to perform chat particular song. | 
Do you see that ав any problem to che succoss 
of direct licensing for the television network? | 
MR. HRUSKA: Your Honor, I object t» the ; 


| 
question. I don't think that is in the area of Mr. Nathan fo 


economic expertise. I think it is more of a shw business, 


^ C LI 
—  —T €—— — P9 


kind of problem, the temperament, the desires of a guest | 
vn | 

THE COlLT: I ачгзе with you, Mr. Hricka, emat | 
it is primarily in the field of -- those who are ia the 
entertainment industry. I think Mr. Nathan probally — 
too. I will hear what it has to say. I will give it 
less weight than I would if he were P.T.Barnum. 


A In economic terms in “he business commurity, 


: 
| 
i 


1 


perhaps it is crude to say ue, Ыш Їп most circums-ancis 
there is a bargain to be made at а price. If an outstanó : ' 
star wants to sing a specific song, obviously the producer, 
packager, whoever is arranging this will try to dissua-o 


that individual from the costly music or difficulty t» 
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acquire music, but to the extent that the bargaining 
doesn't succeed, at a price that product will be available. 
I do believe that in economics, in the practical world 
in which we live, no seller of a service can long be 
successful without some degree of reasonableness in terms 
of price negotiation. 

‘the holdup process is a self-defeating process. | 


THE COURT: You are talking there about the 


| 
"HE WITNESS: Yes, that's right. If the writer +- 


if somebody came to X writer ard said: Y song is something! 
that Carol Channing insists on and won't yo without it, 
we have worked with her, we have tried everything we can, 
we need this song, and if the usual price say is 500, it is 
conceivable to say a thousand -- I just can't believe in 
the context of the total cost this man is going to set a fec 
which is so exorbitantly high that it destroys the econonic 
elements in that product and still expect that he is going 
to stay in basiness because I don't thimik the econcmy works | 
that way. 

Q Cet's talk for a miment sboüt programs in the 
can and commsrcials in the can and particularly about the 


music that may be recorded or taped on those programs or 
on those comnercials. 
SOUTHERN DISTRICT COURT REPORTERS 
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Do you think that the fact that the Coluubis 
Television Network had not previously obtained the performan| 
rights to that music would be an obstacle to a direct 
licensing system if it were undertaken by the television 
network? 
A X do not believe it would. 


THE COURT: This is music in the can you &re -— 


MR. BLUMSTEIN: Yes, your Honor. 
А f think exactly the same application applies 
that I just mentioned а moment ago. -f that is going to be 


done on a direct licensing basis, Columbia Television Net- 


in the bargaining process, and I just find it hard to 


і 

і 

| 

work is big enough and strong enough to take care of itself | 
| 

H 


accept the thought that any writer who is a serious writer -.- 
I don't mean of serious mueic, but serious in a career sense, - 
is going to jeopardize his career by taking an entity : 
as strong and I would say respected as the Columbia Television 
Network is and say, I knw I got you, I am going to force | 
you to pay and pay through the nose. I don't believe ! 
that is going to happen. 

Anybody who does that isn't going to get away 
with it, and — not going to be able to follow suit. 


This is again a seif-defeating suicidal process. 
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I just don't believe it is going to be prevalent in amy | 
significant degree. | 

Q so you thinkthat some sort of a reasonable | 
accommodations will be worked out? | 

А I think something reasonable. cS аз aoh алле | 
he won't have some premium. After all, in economic — 
ing it is normal that one is going to exercise that pamm 
in that bargaining which he has within reason that permits 


him to continue and continuity of economic .elationships is 


| 
very important. | 


THE COURT: Presumebly to the extent there is 
a premium that would represent the value of his song ín | 
given circumstances, I take it? 
TIE WITNESS: That is right. Those circunstancos. 
make the valus more than it otherwise would be. That ' 


is correct, sir. i 
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Q Let's come to the subject of disinclinacion, 
if we may, Mr. Nathan. 


I take it from your reading, you have heard 


ТУССЕ 


that word usod before in this record. 

A Very often, sir. 

Q Do you have a view as to whether the nexbers 
of ASCAP would be inclined or disinclined to deal with 
the Columbia Television Network if the network were to 
cancel its ASCAP license and attempt to deal directly with 
the members? 

A As an economist, I would say without hesitatiou i 
in my judgment that if Columbiz Television Network announce 
firmly, expressed itself that it is canceling its blanket ! 
license with ASCAP as of a given date, and that it hereafte: 
will negotiate through direct licensing for tha performenoe ' 
rights which it seeks, and that. that would also be true of ! 
its program packagers, those who provide them with the — 
that they use, that they will be able to get the music. « | 

Now, having said that, I don't want to взу it is 
my judgment that the neat day their doors are going to i 
be broken down in the mad rush. It may take a little while. 
There will bs some more husitant than others but hesitanocu, | 
timing of responsibilities, is something that happens in 


economic lif. 
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Every manager of an enterprise, ever owner, 

every entreprsneur has his own different characteristics, 

his ownv alues, his own judgments and his own responses 


and of course there are going to be some that are hesitant 


some, fruitful experience with ASCAP are not going to be | 
| 
i 


very happy about jumping overboard and running to CIN, but 
if it is clear on the part of tha Columbia Television Not- 
work that this is what it is doing and that it now has bii: 
and now wants to buy performancs rights on the basis of 
direct licenring, it will succeed in my judgment. 

Q In the course of the readings that you have 
done, have you discerned a preforenoe on the part of ASCAP 
writers and publishers to continue thelicensing of their 
performance rights through ASCAP? 

A Without question, yos. 

Q And do you believe that that preference, in 
your judgment as an economist, would transiate itself into 
а refusal to deal with CBS in tne event that CBS canceled 
its ASCAP license and would go to a divest lisonsing system? 

A No, X do not beiieva so. We have preferancun. 
All of us have our preferences, whsther they ага biases, 
prejudices or psychological res;onses or motivations or 
whatever it is but, basically, and I ^^: = mean о say 
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this derogatorily but, basically, in our economic systa 
the response in economic activi:ies is to the maxim: 
reward, the response to the maximum incentive, and while 
the writer members of ASCAP may be ardently supportive 

of and enthusiastic about how ACAP serves them and how it 
performs, when the chips are dom it is going to be economic 
determination which will guide then. 

And again I como back to the assumptions before 
that if Columbia Television network were to state unequivoc- 
ally that it was terminating as of a given tine its blanket 
license with ASCAP and was going to go to direct licensing, 
а lot of people would make available under direct licensing | 
their performance product, theic music, to EN. | 

Now, this, as I say, this is goinc to vary 
with individvals, but the fact that some will yo immediately 
will induce others to go and I just cannot de that 
given that economic circumstance and the nature and characte 
of the economic response in our society that you wouid have | 
such a universal disinclination as to preelude tle effective.. 


nessa. 


There would be enough who would want this | 
j 


opportunity, who respect the exposure that CTN gives to 
music and who would say, "They are going to stop ASCAP 
anyhow, I am going to get that income, I am ming tc get 
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and enough in my judgment will do .t so that others will 
then follow and I think that they can and will succeed. 

Q Lo you think that a publisher who made the 
determinatior to license the Columbia Television Network 
Zirectly would encounter any resentment or difficulty with 
his writers? Would they be »pposed to his direct | 
licensing? Would they try to put pressure on him not to 


license directly? 


{ 
А Well, again, speaking as an economist, the pub- | 


lisher serves in an economic role as one who aidg the nee 
the composer, in getting his music used, in getting it | 
publicised, in getting it exploited, in getting fair terms | 
and the like and I would assume in all economic circum- 
stances this tends to be tha case, that the writer «ould see, 
out that publisher in whom he would have the greatest 
confidence, who he would serve best or he can shift to 
another publisher and that ho would tend to have that confi- 
dence in the publisher and the publisher would certainly 
benefit from having his music used by Columbia Television 
Network since it isn't going tc go througl: ASCAP any 

more and that is the decision cf Columbia and I ink the 
publisher would then seek to get the full cooperation 

of the riter. 
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There is а common interest between these two 

in optimizing their income end the exposure and 
the use of the music. 

Q I think there has been testimony here perhaps 
by Dr. Fisher that writers and publishers prefer ASCAP 
or have a loyalty to ASCAP and it would be adverse -- 
and would be adverse to changing the present system, TM 
under the ASCAP licensing system they are immunized from 


price competition. 


A Yes. 
Q Do you agree with it or disagree with it? i 


А Well, I said before I disagree with it. I 


| 
Do you recali that testimony? | 
t 
! 
! 
| 


think it was in relation to the same question where I said 

I think it is not the membership of ASCAP that immunizes the 
writers and the publishers from price competition. I 

think it is the whole system. 

I think there are exceptions in the whole 
music performance rights, music creations, relationships, 
that can be exceptions, but certainly again, I come back 
to, with respect to other than the three major networks as 
direct purchasers, I cannot conceive of any, I find it hard 
to conceive of any system where price determination per 


song or per composition could possibly function. 


| jbb-6 Nathan-direct 3909 i 


г № THE COURT: It seems to me there із а somewhat 


і 
| f 
3 different layer of, I don't know if meaning is the word 
4 | or not, but between the question of what is the cause of 
5 a lack of price competition if there is one or whether thero! 
6 is one on the one hand and what the writers' attitude | 
L 


| is towards hir situation in the existing state of affairs. 
Don't you think ít is reasonable to assume 
| that the writer does believe that it is an advantage to 
0 | be a member of ASCAP because ha doesn't have to compete for 
the price? 
2 THE WITNESS: I suspect, your Honor, that is 
| true but it is hard for me to -- ! 
THE COURT: Then the next question of course 


" is would the loyalty or the attractiveness caused by that | 


6 factor be sufficient to make him refuse to deal with CTN е 
i 
7 and I guess we are right back to some of the enswars already, 
8 given. | 
* THE WITNESS: Yes, exc »tion, your Honor, that | 
| 
20 I think one can't really isolate one feature of this | 
21 relationship, that he might say, well, yes, I would like | 
2 ASCAP because I don't hare to go out on the street сойр ir 


give me twenty cents or forty or auction it off. He has 


„ 


the other elements. He doesn't. need to bother. He is a 
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dor writer, he doesn't zaed to bother about negotiating 4 
certeinly loesa't need tc bother about the policing, 
32 monitoriny, he doesn't necd to bother about how he 
Gets that che zk and checks that check because it comes 
“hrough a system in whicn he kas confidence, so that it 
mot a question, I honestly believe of loyalty to ASCAP 
it pricludes the price competition of his theme. 
a whole combination of forces. 
an, let's talk about the 3M incident 
Tor а moment. You have read something about that, I 
take it. 
Yas, І have. 
Tt is ín this record. As a result of what you 
th» 3M incident, would you be prepared to change 
judgments you have given us today about the 


or the probability of a Columbia Television Networ 


| 


| 
No, I would not, direct licensing, bypass, no, | 
` 


| 
| 


I would not change my conclusions. 

Q Well, does what you know about the 3M situation 
hae it had any impact on your views? 

A As I have read and analyzed and tried to under- 
stand tho 34 situation, if any hing I think it confirng 
my views. 
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Bose vou have а new entity чпеге the risk ele- 


very considerable. 


тае, the people di¢n't flock to its doors when 


a: announcement of its interest in getting 700 


Ia 


— 


mouvositionsa or thereafter some multiple thereof and I 


conl t helo but read where one person was vehement іп 


)»anifegting a disinterest, co sey the least, in dealing with 


ЗМ bot, oa Sh: other hand, zu did succeed and it did get 


a2j3$5ions. 


Now, that, iz relation to Columbia Television 


Network аз en entity conficus my belief that Columbia 
would be succeossfui. 


Hore ‚ а maaufscturer, Minnescta Mining 
A Manufacturing, puts out scotch tape where it really mad 


its gzaat hit and hes ali kinds of products, suddenly 
soning into this field with its aquipment for piping in 


e to Loca: ons, commarciail;, succeeding. 


2:4, as of tho tíme this was undertaken was а 


сотгак zd to this highly «rganized, efficient, re- 


WAGEE 


sovresful organization called Columbia Television Network 
and Af 3M scc-coeded, even with some difficulties, but 


succeeded in mat undertaking, to me this sort of makes 


I3 
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vs convinced and have confidenca, if I were in Columbia 
ielLevision, ihat I could guccee? with nothing like any 
елт that. they oncountered. 


Jou are dealing with two entities, the 


parallel of which tremendously favors Columbia Television 


SOUTHERN DISTRIC” COURT REFUÜRTEES 
ЫЛ ED STATES COURT HOUSE 
"Е, NY. №. 10027 " ELEPHONE, COO TI ANST 7. 4586 


Av i Nathan - direct 5913 


Q You know cf course ttat there were some ASCAP 
ovblishers who did not enter into agreements with 3M althougl 
гррхоасћеӣ by 3M? 

A Yos, I со. 

Q What do you make of that fact, in terms of your 
ver 11 judgm:nt as to the 3M situation and how it would 
affect direct licensing by the Columbia television Network? 

m I loan“: know what wert cn in these people's 

sind and I em not going to pretead to, but as an economist, 

аз I observed the proposal, namely, 3 cents per composition 

per tape or cassette, I must зау that my first reaction 
was, this doesn't sound like a very good deal. 
I лазреп to, maybe, have ғ wrong perspective on 
“i it but I had been through testirony and I am still working 


with the music publishers--we had a meeting recently with 


the Senator's staffs about some of theeconomic aspect: 


LE of that two, two and а half or higher ceiling--and when I 
f iooked at that proposal and recognized that it wasn't in 
* many ways really a performance payment; it was a payment 
per cassette which would go into an establishment but that 
4 | establishment might use it ten times or a thousand times, this 
; cassette; you know, one can't know in this three year con- 
T 


i} tract period. 
And I could perfectly understand why people would 
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gay, "Well, I am not interested in it because it is not a 
very good deal." 

If they came and said, "Yes, but you are not goinc 
to get my money if you don't go in it at all." 

But anybody in business has to consider a price 
in relation to ongoing transactions, to the fundamental 
value of his product in relation to other transactions and 
І must say that the deal didn't look very good to me from 


what I know about it and I suspect others may have thought 


Q There were some publishers who did enter into 


agreements? 


A Yes. I read Mr. Chiantia's testimony. He enterec, 


into it and эп the whole did quite well. 

Q What about the reaction of AGAC .nd of some of 
t members of AGAC to 3M's direct licensing program? І 
take it you have read about that, tco? 

A Yas, I read about that and I read Mr. Burkens 
letter to th» publisher. 

Q Mr. Lane's letter? 

A I beg your pardon--Lane, I am sorry--Burcon Lane' 
letter to tha publishers, yes. 

Q Wit impact did that have on your views con- 
cerning the 3M incident. 
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А Well, as an economist I rea that with considera- 


ble interest. This was an expression of strong views by thie 
org nization indicating it felt that the publishers had no 
right to engage in this performance licensing without approvell 
of their members. 

They never sued and, again, I am not surprised to 
see this kind of expression but it didn't prevail and that | 


to me is the important thing. 


( А * А 
eS SS ... ад 


What actually happened--did it stop, did it 
preclude people from c.ming alorg and joining with Tripple 
M. It is possible some publishers may have been made more 
hesitant by the receipt of that letter, I don't know, but, 
fundamentally, this letter from AGAC did not prevail and 
didn't stop the project of Triple M from going ahead. 

i Q From your point of view as an economist, can you 
30e that--maybe you can't see; whichever way it is--that 
a writer would have an interest in what his publisher was 
loing by way of direct licensinc outside of ASCAP? 
A Well, I think a writer would have a strong 
interest. Again, a very positive interest, a very 
positive interest in trying to get his music used 

You see, the economics of this operation I 
think are quite clear. Namely, that if CTN were to terminate 
its blanket license with ASCAF znd this is unequivocal, 
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expressed so and it is only going to go to direct licensing, 


even if a writer felt bitter against Columbia Telev’ ion 
for doing this and chang.ng that system to which he had 
become accustomed, where he is comfortable, where he feels 
good, nonetheless if he rants that work shown on Columbia 
Television Network and if he wants to get proceeds from that 
he is going to overcome--his economic interests are going to 
i 


overcome алу personal dissent. — — 
I tell you nobody knows how one responds timewise 
and what kind of rulationships occur among people and how 


one follows the leader but the fundamental economic forces 


would lead him to seek to do that which would maximize the 


seek that. 

THE COURT: Mr. Nathan, can I ask you this and I 
em sure that you know as a result of your reading that 
one of the hypotheses that's been constantly posited and I 
guess it is a moderately real hypothesis, is that CTN would 
cancel its license th ASCAP but NBC and ABC wouldn't. 

If that were the case, to what degree do you 
think writers would be likely to turn down CTN? 

A Your Honor, I think that the writers and the 

publishers would try to consider what the probabilities 


were with respect to CTN's decision. 


use of his music and his income, just as his publisher would 
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Now, осте--1 am sure some people would be incline< 
to say, "Well, I have still got NBC as > television network 
and we still hawe ABC as'a television network; we still have 
radio and the like" and sit it out and let Columbia suffer 
and maybe they will come back into the fold, some people 
will thínk et . 

On the other hand, I think there will be others 
who will say a lot of people are going to be hesitant 
thinking they are going to come back and "I am going to get 
in there and get my share early" and thi tis part of the 
process that goes on in econ omic negotiations or economic 
determinations and I feel that if Columbia is firm and 
strong and it is under that it is, that there would be enoudh 
people who would, if you want to say break the ranks, 

I don't care about that, and go ahead and license their 
mugic performance rights with Columbia Television Network 
to the extent that if you do others will do it. 

THE COURT: Even if the other networks were 
available through ASCAP? 

A That's correct, sir, even if they were available. 
Q Up until this time, Mr. Nathan, I would think it 
is fair to say you have been ‘bullish on the prospects for 


the success of direct licensing. 


THE COURT: I think he is going to be re*ained 
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Q Are there any risks to the Columbia Television 


Network in a direct licensing system that you see from 


the economic point of view? 


A Certainly there are risks, there are risks ín | 


time and price. I don't have to agree with Dr. Fisher 


these risks are going to be so costly as to be prohibitive. | 


^ „2 g% 
— — ee 


I think Dr. Fisher outlined one of the approa 
through the option procedure, where large payments would 
have to be made. They might follow the option procedure 
but I don't think that it is cf that magnitude. 

But, look, every business decision entails 
risk and, especially when one moves to change a long- 
established procedure, there are questions as to ho smooth 
the transition is going to be, how long it is going to take 
and what is going to happen in the interin, and their 
relationships with their producers and their guest stzis 


aad the like and it seems to me obvicus there are going 


Le 


" 9, ^ - 
* a» 1» -* € 
тетт SSS en Е. ТЈ 


to be risks, but that is the name of the game and if soms- 
body doesa't want to engage in risks, and МИРЕ to ое 
protected against апу risk, then! think one doesn't really 
believe in the competitive system and they won't 

have a risk and they won't have a reward. 


Q Are the ks of such ^ magnitude that по р 


Age. — 
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husinessman vina possibly undertake it? 
A I canhot envisage this. I tried to see, 
carough various alternatives, risks of that magnitude. 
н MR. TOPKIS: Before we adjourn, could I inquir e 


of CBS through your Honor whether it has been Ale to find 


out whether we may have access to the information relating 


to prograus and the information that we discussed yesterday.| 


THE COURT: Let's go ín tha robing room and 
find out. 

(Recess.) 

(Adjourned to Wednesday, December 5, 1973, 


at 10:00 A.M.) 
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